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WORK HEALTH AND SAFETY BILL 2019 

Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 26A: Duty of persons conducting businesses or undertakings that provide services relating to work 
health and safety —  

Debate was interrupted after the clause has been partly considered. 

Mr P.A. KATSAMBANIS: As I was saying before we broke for other duties, clause 26A creates a specific duty 
for people who conduct a business or undertaking that provides advice in relation to work health and safety and 
provides work health and safety services. It might be a bit broader than advice; it might be other types of services. 
It is only right and proper that we impose a duty on organisations that go into the public sphere and say, “We are 
experts in this area”—for want of a better term—“and we are able to help you.” That is very important for small 
and medium businesses that do not have the expertise in-house and need to buy it in because they need to comply 
with the relevant legislation. I note the definition. It states — 

WHS services — 

(a) means services that relate to work health and safety; but — 

Paragraph (b) has four exclusions. It says that it does not include the following, and subparagraph (i) is straightforward 
and states — 

services provided under this Act by a WHS authority, a health and safety representative (or deputy) 
or a health and safety committee; 

That is fine, because we do not want the authority caught up in this; we do not want the health and safety representatives 
or committee members who have put up their hands to help to be caught up in a duty that is really about third party 
experts. It is the same with subparagraph (ii), which states — 

services provided under a corresponding WHS law by a person or body corresponding to a WHS 
authority, a health and safety representative (or deputy) or a health and safety committee; 

That is fine. Subparagraph (iii) states — 

emergency services provided by police officers, or other emergency services personnel, in 
situations where there is a serious risk to the health or safety of any individual; 

That is fine as well; we do not want our emergency services providers acting at a time of an imminent serious risk. 
We do not want them caught up with having to worry about the duties under the act; we want them to deal with 
the serious risk as it presents. We can think of a lot of situations like that. Then we come to subparagraph (iv), the 
fourth exemption from this duty, which states — 

services that are subject to legal professional privilege or that would be subject to legal 
professional privilege but for that privilege having been waived. 

Here it says that if a lawyer is providing those services, they are exempt from this duty. So if a lawyer puts up their 
hands and says, “This is legal professional privilege”, that makes some sense because of legal professional privilege. 
However, it goes on to say that even if the service was subject to legal professional privilege, but the privilege has 
been waived, there is still an exemption. Who can waive the privilege? The legal practitioner cannot waive the 
privilege. The privilege rests with the client; they are the ones who waive it. If someone has received advice from 
a lawyer holding themselves up to be an expert in work health and safety—it is a service relating to work health 
and safety, not general advice—and that person says, “I’ve got a problem with the advice; I relied on it, and these 
people had a duty, yes, and their advice was legally privileged, but I want to waive it”, they still cannot get the 
protection of this duty and the duty will still not apply to that legal practitioner. That is the way I read this clause. 
I understand that this is not a clause that Western Australia has introduced, but perhaps we can put on the record 
why there is this distinction and assist people out there so that they are aware of exactly where they stand if they 
receive advice from a legal practitioner, rather than a more generalist practitioner, in work health and safety.  
Mr W.J. JOHNSTON: I thank the member for his contribution. I am always happy to hear a lawyer say that a lawyer 
should not be protected. This is actually a unique provision in Western Australia; that is why it is clause 26A, not 27. 
Interestingly, it was a recommendation in the original brief that went to government a decade ago that led to the 
2011 model legislation, but was rejected by the government at that time. As it happens, people involved in the 
ministerial advisory panel process were aware of what had happened previously, and therefore pursued it; it was 
not a unanimous agreement in the MAP, and it was subject to extensive commentary in the consultation process, 
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both in favour and opposed to it. I suppose this provision seeks to regulate service providers who are providing 
services in the health and safety industry. I do not think that is particularly unreasonable. In terms of the exemption, 
as the member for Hillarys said, subparagraphs (i), (ii) and (iii) of paragraph (b) of the definition of “WHS services” 
are uncontroversial. To make an observation about subparagraph (iv), which is the one the member raised, 
a number of large companies in particular use lawyers as part of their health and safety practices. They jealously 
guard the right to privilege of those involvements. I guess we could say that this is a concession to make sure that 
use of that by lawyers in the way that it is practised can continue. As the member correctly said, the privilege belongs 
to the client, not the lawyer, but this, of course, is protection for the lawyer, not the client. Therefore, the client 
would have to pursue the lawyer under other torts, not this one. That is why it is like that. 
Mr P.A. KATSAMBANIS: That is clear. My understanding is basically correct. 

Mr W.J. Johnston: Yes. 

Mr P.A. KATSAMBANIS: It is on the record now that if people rely on advice from legal practitioners, at least 
for this sort of duty under clause 26A, they will not be protected even if they themselves choose to waive privilege 
later. I will not get into the merits of the yes and no or the why or why not. 

Mr W.J. Johnston: Because they have other rights. 

Mr P.A. KATSAMBANIS: They would then have to pursue them under other avenues. As I said, I will not get 
into the merits of whether I think it is a good thing. It is interesting that, as the minister said, it is not in the other 
acts; it is something that did exist and has been the subject of debate. I do not think it is in the commonwealth act 
either, is it? 

Mr W.J. Johnston: No. 

Mr P.A. KATSAMBANIS: Thank you, minister. I am comfortable with that. 

Clause put and passed. 
Clause 27: Duty of officers — 
Dr D.J. HONEY: I refer to clause 27(5) and will ask a question that could be relevant elsewhere. One of the 
factors that affects worker safety is a worker’s attitude to safety. We can look at psychometric measures of a worker’s 
attitude to safety and then look at accidents and serious injuries in the workplace. For example, I have seen metrics 
of when a worker’s attitude to safety has been tested. The workers whose attitude falls into the bottom third of that 
category are responsible for something like 80 per cent of all serious accidents that happen on site. There is a very 
high correlation between accidents and the attitude of the worker. We might say that an employer could possibly 
influence that. Does the minister think that it would be appropriate under this clause for an employer to use it as 
a metric for employing or continuing to employ a worker? 

Mr W.J. JOHNSTON: No. 

Dr D.J. HONEY: Perhaps the minister could look forward. Does the minister think any other clause would enable 
that or allow that under this legislation? 

Mr W.J. JOHNSTON: I think the member is confusing something. This clause relates to the duty of officers and 
the member is raising questions about workers. 

Dr D.J. HONEY: Just to clarify that, if an officer is aware that some workers have a much greater propensity to 
work unsafely, we could say that they have a duty to test for that attitude to safety before they employ someone. 
That was my point. 

Clause put and passed. 
Clauses 28 to 30 put and passed. 
Clause 30A: Industrial manslaughter — crime — 
Mr P.A. KATSAMBANIS: Clause 30A outlines the first of the two industrial manslaughter offences that we 
traversed in quite some depth during the second reading debate, and, again, the minister covered it in quite some 
depth in his response to the second reading speeches, so I hope that we can curtail this to the germane past. Let us 
give it a shot and see how we go. There is still a lot of information that needs to be teased out and some issues that 
need to be examined. I will not ask the same question for clauses 30A and 30B, but it applies to both. This provision 
came out after the initial ministerial advisory panel process concluded. What was the nature of the consultation for 
this? Who was consulted, in particular, from the representatives of employer bodies? Who was consulted, when 
were they consulted and what was the level of consultation undertaken before the government arrived at the 
drafting of these clauses? 
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Mr W.J. JOHNSTON: I think the member misunderstands the role of consultation. What happened was that we 
did the ministerial advisory panel process, and subsequent to that we put that set of recommendations out to public 
consultation. Some of the recommendations of the ministerial advisory panel were supported by the community, 
some were supported in part and some were opposed. Some people made suggestions that we do things differently. 
At the same time as that process was underway, there was the Boland inquiry, which was established by the 
commonwealth government—that is, not of my political persuasion. It is a Liberal–National government and we 
are a Labor Party government. While there was a process of consideration of the results of the consultation, there 
was a recommendation for the modification of the model legislation to include industrial manslaughter based on 
Queensland legislation. There was also the Senate inquiry report, “They Never Came Home”, which also 
recommended in a bipartisan fashion industrial manslaughter being introduced into the legislation. We were also 
having people lobby us. I said in my reply to the second reading debate that Regan Ballantine, who has joined us 
again tonight, arranged for a number of the families to come and meet with me in my office as part of the consultation 
we were holding. All of those positions led us to the view that industrial manslaughter was the correct approach. 
There was very extensive consultation about the MAP recommendations and what the government should do. 
Remember, I always made the point to everybody that the MAP was making recommendations to me and that 
I would decide in concert with government, the cabinet, what we would do. That is how the consultation occurred. 

Mr P.A. KATSAMBANIS: There are a number of things there. First of all, I recognise Regan Ballantine and her 
work, and all the other families that have been affected by workplace deaths. I think everyone at a completely 
bipartisan level has made the point that we want to eliminate workplace deaths—zero deaths, zero injuries. That 
is a target and I think it is achievable if we all work together. We are also not debating the merits of introducing 
a clause such as 30A. There is debate about that, but we are not debating it right now. We are talking about the 
process by which we got to it. The MAP was created to consult on adapting and adopting the model bill—adapting 
it to Western Australia and then adopting it. When the consultation process to the MAP took place, the model bill 
did not include the concept of industrial manslaughter. As I understand it, the recommendations of the MAP also 
did not include industrial manslaughter in the bill. At the conclusion of the MAP the only issues on the table were 
what was in the model bill, what the MAP’s recommendations were and what the minister might do with them. 
Industrial manslaughter just was not on the landscape. The Boland review came out, and we can discuss that in 
a minute and what its recommendations were. The government had some other consultations. It looked at the Senate 
inquiry report, and it decided to come up with industrial manslaughter. The Premier announced it in August 2019. 
After the conclusion of the ministerial advisory panel and before the announcement that the Premier made, was 
there any further direct consultation outside of that public commentary process on the recommendations of the MAP 
that did not include any industrial manslaughter? It gave people the opportunity to come in and make submissions 
around it, but it did not include it. Was there any formal consultation with the stakeholders who would fall onto 
the employers’ side, where they would be captured by industrial manslaughter? What was the level of that 
consultation? Were they consulted on whether they thought it was a good idea, or were they simply told, “This is 
what we’re doing”? Did they have an opportunity to make a submission directly to the minister on these clauses? 

Mr W.J. JOHNSTON: Again, I want to emphasise that the MAP process was a set of recommendations to me. 
I want to highlight that because that is exactly what I said at the time and I told everybody that, of course, I would 
then have to respond to it. We had the department go out and further consult, so the MAP was not the end of the 
consultation; that was part of the consultation. There had been a green bill by the former government, too, as well 
as going back, as we have outlined, to 2008 as being the origin of the workplace health and safety legislation in 
the form of the Victorian legislation. The member might have been in the Parliament at the time. 

Mr P.A. Katsambanis: No, I wasn’t. 

Mr W.J. JOHNSTON: Okay. 

Mr P.A. Katsambanis: I was when the original legislation came through. 

Mr W.J. JOHNSTON: There you go. 

I have held dozens of conversations with employers, representative employer associations and others about the 
health and safety legislation, and on a number of occasions, it was raised with me. In fact, the Chamber of 
Commerce and Industry of Western Australia CEO told me, “Don’t you introduce industrial manslaughter.” He 
specifically told me not to do it, so the idea that there was no discussion about these things is just wrong. Of course 
there was not agreement; I am not saying that the employer associations agreed to the introduction of industrial 
manslaughter, but the idea that there was no consultation is completely and utterly wrong. Yes, it is true; it was 
not a recommendation of the MAP. But as I keep pointing out, there were a range of other things that we either 
are or are not doing that were recommended by the MAP. The MAP was not the limit of what we were doing; it 
was an important part of the consultation process. 
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Mr P.A. KATSAMBANIS: I see what the minister means. I could infer a number of things from what the minister 
said. I will leave that on the record. I think I have asked it twice. I have received the answer that I have, so I will 
leave that on the record. From my perspective, I remain — 

Mr W.J. Johnston: I didn’t consult on the drafting if that’s what you’re asking, but that’s a different issue. 

Mr P.A. KATSAMBANIS: I remain totally unconvinced by the answer that there was any genuine attempt at 
consultation about the principles of industrial manslaughter, let alone the drafting of the clause. The minister has 
said in relation to the drafting of the clauses that he did not consult on that. I think that that is a serious failing, because 
people were not given an opportunity to make a submission on something that was a live issue for consideration. 
Even prior to the election, the former spokesperson indicated very strongly that this was not an issue. It was not 
an election commitment. The minister had indicated on more than one occasion that this was not on his radar and 
he was not intending to introduce it anytime imminently. However, this has ended up happening. We can all speculate 
why and how it has happened, but the fact is that there was no genuine attempt at engaging the consultation process, 
when affected stakeholders could have discussed the merits of the minister’s proposal, because they were blindsided. 
They genuinely believed that the government consulted on the recommendations of the ministerial advisory panel, 
which did not include this. They genuinely believed that the government consulted on how best we could harmonise 
our legislation with the model law, which, again, never included this. 

Mr W.J. Johnston: Do you want me to reply? 

Mr P.A. KATSAMBANIS: I will leave it at that. I think the minister has replied. I am just expressing my 
dissatisfaction. I think I speak on behalf of all parties who are likely to be affected by this, certainly after the 
representations I have had from a number of representative bodies of employers about their dissatisfaction at the 
process because they were blindsided. They were not given an opportunity to consult, and they certainly were not 
given an opportunity to consult on the drafting. More particularly, until people, particularly from the employer side, 
saw this draft of the bill that was presented in the Parliament, they had no understanding that a two-tiered system 
would be created—something that was not recommended by Boland and something that does not exist in other 
states. We will get to the reasons for its creation and the justification that the minister gave in his second reading 
response. If the minister wants to reply to that, he is welcome to reply; otherwise, I will continue. 

Mr W.J. JOHNSTON: I have been accused of blindsiding people, but I remind people that the member for Cottesloe 
supports clause 30A. He said that no-one argues that circumstances would not need a severe penalty. He went on 
to say that some groups say that it is a fair penalty. As I understand it, the member for Cottesloe indicated to us last 
night that he supports this provision. The member for Nedlands, likewise, supported the provision. The member 
for Kalgoorlie supported the provision. The Leader of the Opposition supported the provision. The member for 
North West Central supported the provision, and I took it that the member for Warren–Blackwood supported the 
provision. The member for Roe did not specifically canvass it. Clearly, the member for Hillarys raised issues around 
the drafting. However, he indicated that he thought clause 30A was probably acceptable but that he was going to 
raise issues about clause 30B. I am not quite sure what is happening here. If introducing industrial manslaughter 
is such a travesty, why is the member for Hillarys supporting it. This is a choice. 

Mr D.T. Redman: It is not actually. You have scope to modify it. 

Mr W.J. JOHNSTON: Sure. 

Mr D.T. Redman: It isn’t a choice of yes or no in allowing what’s in here. One of the other choices is to improve 
the parliamentary process. 

Mr W.J. JOHNSTON: Yes, indeed, and let me point out to the member that I have already written to the Chair of 
the Standing Committee on Uniform Legislation and Statutes Review to ask him to deal with the matter when the 
bill arrives in the other chamber. This legislation was introduced in the last week of Parliament last year—
in November—and here we are in February, three months later. I do not imagine it will get to a vote in the upper 
house for another three months, because it will have to go to a committee. Therefore, on the idea that there is no 
opportunity for consultation, I say that the Premier announced the government’s position in August. I also make 
the point that drafting of the bill was subject to extensive discussion internal to government. Do not underestimate 
the importance of that. Those members who have been ministers know how important the consultation is that happens 
during approval to draft and approval to print. There has been extensive consultation internal to government on this 
matter. The fact that the chief executive officer of the Chamber of Commerce and Industry of Western Australia, 
well after the MAP process, told me not to introduce industrial manslaughter shows that everybody knew that this 
was a live issue. Why? Because we had the Boland review into this legislation recommending that we adopt the 
Queensland model and the Senate inquiry as well making the same recommendations. Look at the depth of 
submissions that were made to the Boland inquiry. The idea that there has not been consultation is simply incorrect.  

The SPEAKER: The member for Warren–Blackwood was up first. 
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Mr D.T. Redman: It’s all right. I’m happy to let the member for Hillarys take it. 

Mr P.A. KATSAMBANIS: Thank you. Is it on the consultation, member for Warren–Blackwood, because I was 
just going to leave the minister’s comments on record? We have gone up hill and down dale. The minister asked 
what my and everyone else’s position is. That is not the question I put to the minister. I did not raise my position 
or any other member’s position. I raised the issue of consultation. Irrespective, I made it very clear in my 
submission that I certainly do not oppose clause 30A. I have some questions about it and, hopefully, when we get 
answers to them, I will be satisfied to go one step beyond simply not opposing the clause to supporting it. That is 
my aim. But that is not the genesis of my question. I have asked it three time, so I do not expect any further advice. 
I am happy to cede to the member for Warren–Blackwood to see whether he has any more luck.  

Mr D.T. REDMAN: In respect of consultation, one of the arguments that the minister has put at different times, 
and not necessarily in his second reading speech but on other occasions, has to do with the agricultural sector. 
I absolutely agree with and share his comments about the risks and concerns. Hence, I would have thought it 
absolutely appropriate that a level of consultation with a sector that has been described as high risk—it has made 
massive changes in the last couple of decades but is considered to be a high-risk area—would be of particular 
importance in legislation like this. To take on board the comments of the member for Hillarys and my own assessment 
of this, although I agree that industrial manslaughter was the language, and that would have been the basis for my 
support for clause 30A and the rigours that sit around it and it is reasonably consistent with what Victoria and 
Queensland has got—I will get to some of these questions in a minute—the two-tier system has come at the 
industry without any vision as to how high the bar is, which we will tease out in a minute. Specifically, given that the 
ag sector is a high-risk sector, as described by the minister, I would have thought it absolutely appropriate for the 
government to go to every level to ensure that it has been engaged. My discussions with both the Western Australian 
Farmers Federation and the Pastoralists and Graziers Association suggest that that has been far from satisfactory. 
I do not have the details of the level of engagement or, indeed, the submissions they have made, but big concerns 
have been raised by those parties. Perhaps the minister can comment on the engagement with the agriculture sector.  

Mr W.J. JOHNSTON: I think people are confused.  

Mr D.T. Redman: I’m not confused about the consultation. I would have thought that was clear.  

Mr W.J. JOHNSTON: No, people are confused. I have had submissions and the MAP process and the consultation 
process subsequent to the MAP has had submissions from farming organisations. I established the agricultural 
working group to work with the sector to improve health and safety issues and the culture in the industry. As I keep 
saying, I understand that there are industry groups that do not support industrial manslaughter laws and they made 
their positions very clear to me during the consultation process that has led us to today. I accept that I do not have 
their consent, but that is a different issue from whether there has been consultation. If members can suggest 
improvements to this legislation, I will always consider them, but, remember, as I tried to outline in my second 
reading reply, there are specific reasons that the legislation is in the form it is and why we could not just pick up 
the Queensland model. As I pointed out in my second reading reply, one of the MAP recommendations was that 
we transfer the jurisdiction from the Magistrates Court to the District Court. The member talked about consultation. 
Why did we not do that? Was it because the Chamber of Commerce and Industry of Western Australia or 
somebody said, “Don’t do it”? No; it was because when we came to do the drafting, we found that it was simply 
not possible to do that in a practical sense and therefore it has to stay in the Magistrates Court. However, an issue 
like this is a serious matter. 

If an incident meets the specifics of clause 30A—remember that clauses 30A and 30B are substantially different—
it is appropriate that it go to the District Court and be prosecuted by the Director of Public Prosecutions, as opposed 
to being in the Magistrates Court. The reason we have two separate clauses is because of the peculiarities of 
Western Australia’s legal system. Why did we end up with that? It is because that was the process—approval to 
draft and approval to print. We got that process done through the very good system that we have in cabinet, which 
is a system that the member for Warren–Blackwood is very familiar with as a former minister himself. The idea 
that there was no consultation is wrong. Of course, there was not consent. I have never suggested that. As I pointed 
out, Chris Rodwell from the Chamber of Commerce and Industry of Western Australia pointed and said, “Don’t you 
introduce industrial manslaughter.” There has been plenty of consultation. I have talked to lots of different groups 
on the employer representative side who told me not to do this. 

I would like to make something clear about a misrepresentation. I do not take any offence from it because it is quite 
narrow. I am on the record as saying that I do not support including industrial manslaughter in the Criminal Code. 
I believe that it is appropriate to have it in specialist legislation and that investigations be done by WorkSafe WA 
specialists. I am on the record as saying that. Some unions do not like me. Certain union secretaries have literally 
attacked my office out in Cannington because I do not support industrial manslaughter going into the Criminal Code. 
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I have never said at any time that I have been a minister that I did not support industrial manslaughter. I have 
always said that I do not support industrial manslaughter in the Criminal Code. 

Mr D.T. REDMAN: The minister indicated prior to his response that he had written to one of the upper house 
committees. 
Mr W.J. Johnston: Yes. 
Mr D.T. REDMAN: I am assuming the minister is anticipating referral of this bill to that committee to have a look at. 
Mr W.J. Johnston: Yes. 
Mr D.T. REDMAN: I was intending to move something here to seek to refer it to one of the Assembly committees 
for a couple of reasons. One is that it would have given a level of consultation that would, perhaps, have satisfied 
me, but it may not have satisfied the minister’s requirements. I understand that. Given the rigorous look we gave 
to the Voluntary Assisted Dying Bill 2019, when there is serious legislation, it puts another set of eyes and ears 
over legislation. The language I used in my second reading contribution was about unintended consequence. It is 
not about what it is trying to achieve. It is the unintended consequences that we should try to anticipate in these 
situations. One argument put to me about moving something in the Assembly was that it would strengthen the case 
for one of my colleagues in the upper house to move that it be referred to a committee. However, if I had the 
minister’s consent in the lower house that he would support it going to a committee in the upper house, that would 
take some pressure off me to do something here. I am wondering whether the minister can make a comment on that. 
Mr W.J. JOHNSTON: I do not have a copy of the letter that I sent to Hon Michael Mischin, but I will table it 
tomorrow. There is absolutely no doubt — 
Mr D.T. Redman: So you will support it being referred? 
Mr W.J. JOHNSTON: The second reading speech in the upper house has not been — 
Mr P.A. Katsambanis: You have no choice. 
Mr W.J. JOHNSTON: Well, no — 
Mr P.A. Katsambanis: It’s national scheme legislation. 
Mr W.J. JOHNSTON: There is an argument that it is. My view was that in a political sense it was always going 
to be referred to a committee in the upper house. Given the issue that the member for Hillarys has raised, we thought 
it was the best committee to go to. The chair of that committee writes to us every three or four months asking 
whether we have any legislation that he can look at. I think I wrote to him in January, but it might have been before 
Christmas. Anyway, I will table the letter tomorrow. I let him know that the legislation is coming and that my 
representative in the other chamber, Hon Alannah MacTiernan, will refer this bill to that committee when she gives 
the second reading speech. 
Mr P.A. KATSAMBANIS: If it is helpful, I can outline that any time there is anything that even remotely smells 
like national scheme legislation or uniform legislation, the upper house reflexively refers it to be looked at by 
that committee, the chairman of which the minister has written to, to protect the interests of the sovereignty of 
Western Australia. The minister is aware of that. Yes, it might be arguable whether this ought to be referred, but 
it will be, and that is what the upper house does. 
Mr W.J. Johnston: Yes, but this is us. We are not instigating it. This is us doing our own thing. 
Mr P.A. KATSAMBANIS: Yes. The minister has done that; he has pre-empted it. I think that is fair. A lot of the 
commentary around this was pushing it that way anyway, whether or not it was going to happen, so I think that does 
assuage some fears of the general public, and particularly stakeholders who might be impacted. Unless other members 
want to speak about the consultation process, I would like to move on to the specifics of the offence in clause 30A. 
I point out it is stated that it is a crime, so, quite clearly, it is criminal jurisdiction. It is indicated that the jurisdiction 
for this is going to be the District Court. My question is—this is not a criticism in any way; it is just an explanation—
why is the crime of industrial manslaughter contained in clause 30A going to be heard in the District Court, 
whereas under our Criminal Code, homicides, including manslaughter, are ordinarily heard in the Supreme Court? 
I do not ask that pejoratively, because over time, a court that does things regularly gathers expertise in it. Certainly, 
the Supreme Court has expertise in the law of murder and the law of manslaughter, and the judges of that court 
have that expertise. It is not an expertise that is ordinarily available in the District Court. The choice was made to 
take industrial manslaughter out of the Criminal Code and bring it into this bill. Clearly, it is a recognition that the 
Criminal Code may still apply, because there is a provision further on in the bill to ensure that there is not double 
jeopardy here. I think that is good, too, and we would expect that. Why was the initial decision made that the 
jurisdiction for this offence ought to be the District Court, and what extra resources would the court need to get itself 
up to speed in an area of the law that it does not ordinarily hear outside of what we are giving it here in this bill? 
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The DEPUTY SPEAKER: Minister. 
Mr W.J. JOHNSTON: Madam Deputy Speaker, such a good thing to see you here! Remember that the ministerial 
advisory panel process recommended that the jurisdiction be moved to the District Court because the District Court 
is the equivalent of the County Court in the other states but, of course, we do not have one. When we further 
examined it, as I explained, it was clear that that would not function; therefore, the jurisdiction should remain in the 
Magistrates Court. But, of course, it is still considered appropriate that this very, very specific offence be considered 
in front of a judge and jury, and the District Court is the appropriate spot. Resourcing matters have obviously been 
raised by the Attorney General and the independent Director of Public Prosecutions. If and when an offence occurs, 
that can be dealt with at that time, because, remember, the number of occasions that this offence will come into play 
is going to be very small. In respect of double jeopardy and the fact that there could be a prosecution under the 
Criminal Code, there can, of course, be a prosecution under the Criminal Code today for industrial manslaughter, 
and some people would argue that we do not need to change anything because industrial manslaughter is already 
there. However, the problem there is the investigation, because workplace deaths are investigated principally by 
WorkSafe Western Australia. Therefore, there is a genuine issue about transferring information from WorkSafe, 
and its rights, over to the police because they have different authorities. Remember that there is no right to silence, 
for example, in a WorkSafe investigation, whereas there is with police. There are jurisdictional issues regarding 
that. That is one of the reasons it was thought it was better to leave all workplace health and safety matters in the 
one bill. Everybody knows where to find their responsibilities. It could be argued that the Supreme Court would 
be a preferred jurisdiction, but, of course, doing that will put up the costs for everybody, whereas the District Court 
is considered to be the appropriate jurisdiction for the very few number of cases that are expected. 

Mr P.A. KATSAMBANIS: The minister raised a number of issues. He started off saying that the ministerial advisory 
panel recommended the District Court as the right jurisdiction. I point out again that the MAP was not recommending 
that industrial manslaughter cases be heard in the District Court because that was not one of its considerations. 

We bring ourselves back to industrial manslaughter. I do not have a concluded view that the Supreme Court would 
necessarily be better. What I do have is an understanding that the Supreme Court has a fair amount of knowledge 
and background in applying the laws of manslaughter more generally. We will get to those in a minute. I want to 
ask a couple of other questions before we even get to how the laws of manslaughter would differ between the 
Criminal Code and this particular crime that will be established under clause 30A. In relation to the investigation 
authority, the minister rightly pointed out that criminal matters such as homicides are investigated by police, other 
than a workplace death, in which case it is investigated by WorkSafe. Who would be the investigation authority 
for a potential charge under clause 30A? 

Mr W.J. JOHNSTON: I think the member misunderstood. A matter is investigated to find out whether an offence 
has been committed. It is not the other way around. 

Mr P.A. Katsambanis: For brevity, I have almost skipped to the next stage. Someone from WorkSafe comes in 
to have a look and they think: this looks like a 30A. Do they continue their investigation or pass it on to police? 

Mr W.J. JOHNSTON: The commissioner is independent, it is up to him to make his own decisions, but I have 
asked him to engage more with police. He is now inviting police to come because they have forensic skills that are 
not present at WorkSafe. For workplace deaths, police now join WorkSafe in investigations. Take the matter that 
was referred to by the member for Dawesville, the Jaxon case, one of the discussions was whether there was sufficient 
evidence to proceed with particular charges. The Hanssen case is another example. I have had discussions. It is 
not as though it is iterative. I am not saying I am directing him; it is the commissioner’s decision to change the 
way investigations are done. Police have much better forensic capacity. As we all know, the forensic capability of 
the police force is now much better than it was even a decade ago. That is one of the things that we are looking at. 
WorkSafe is now hiring specialist investigators. It is changing its training processes. It has engaged a training 
consultant who is used by the Western Australia Police Force for its forensic questioning practices. There is 
a whole upgrade of the way WorkSafe operates here in Western Australia. One of the disappointments about the 
upper house inquiry is that if it had reported a year ago, it would have been helpful to us in upgrading WorkSafe’s 
internal practices. Do not forget, too, that this provision applies to corporations, whereas the Criminal Code does not. 
Again, it is focused on the idea of the PCBU—a person conducting a business or undertaking—so the investigation 
is structured differently from what we might see from police because it is a different type of investigation. 
WorkSafe will do the investigation and create a brief of evidence, and if the WorkSafe Western Australia 
Commissioner considers the brief to be sufficient, it will be passed to the Director of Public Prosecutions. Of 
course, the DPP is independent and will make their own judgement about the brief of evidence. I am sure the 
member has heard the DPP criticise police briefs of evidence, so who knows what the relationship will be, because 
the WorkSafe commissioner and the DPP are both independent and have to make their own independent 
judgements. However, only the DPP can bring a matter under clause 30A, which will be heard in the District Court. 
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Mr P.A. KATSAMBANIS: The minister has traversed a number of areas that I have questions about. WorkSafe 
will prepare the brief initially. It will consider whether or not it wants to bring in the police. It is already bringing 
the police into some of its investigations but, essentially, it is the lead investigator here. 

Mr W.J. Johnston: That’s correct. 

Mr P.A. KATSAMBANIS: It will pass on a brief of evidence to the DPP and the DPP will look at it and so forth. 

Mr W.J. Johnston: In this clause, yes. 

Mr P.A. KATSAMBANIS: That raises a number of important questions. The work that the police are doing with 
WorkSafe at the moment — 
Mr W.J. Johnston: Being invited to do it. It is up to them. 
Mr P.A. KATSAMBANIS: Yes. Is there a memorandum of understanding that underpins that? 
Mr W.J. JOHNSTON: That is an operational matter. I believe that the WorkSafe Western Australia Commissioner 
and the Commissioner of Police are coming to an arrangement. I am happy to find out and get back to the member, 
but as I stand here today, I do not know the state of that agreement. 
Mr P.A. KATSAMBANIS: Perhaps the minister could give us that information at the third reading stage. There is some 
sort of understanding, obviously—otherwise they would not be coming in—but we are not sure what form it takes. 
Mr W.J. Johnston: They have done it once before. 
Mr P.A. KATSAMBANIS: That is a good start. Perhaps that is the starting point to putting together an MOU. 
The last thing we want is a series of ad hoc–type arrangements. We are seeing a very high profile homicide case—
we do not know whether there will be a conviction—in which those sorts of things have come into play and become 
very crucial evidentially. We want to avoid those things. Why do we want to avoid this? We want to avoid it 
because those who will get impacted by this more than anyone else are the families who are waiting for closure. 
That is critically important. As I understand it, currently WorkSafe does not provide briefs to the DPP. WorkSafe 
puts together its brief and it goes to the Magistrates Court and prosecutes the case. What expertise does it have in 
producing the sorts of briefs that will be required for the DPP? What additional resourcing and training will be 
provided to WorkSafe investigators to allow them to do this in practice? I can tell the minister that there are varying 
views in the community about the quality of the WorkSafe investigations and the cases it has produced. I am not 
saying that those views are correct, but I have heard a wide range of views from very interesting people about the 
quality of the work produced. This stuff will have to stand up in the District Court. First of all, it will have to stand 
up to the scrutiny of the DPP before it even sees the inside of a court. What additional resources will the 
government commit to make sure that the investigators are able to produce the briefs necessary to deal with issues 
as complex and difficult as manslaughter when they have never had to deal with them before? 
Mr W.J. JOHNSTON: It is a very good question. Of course, the WorkSafe investigators have to deal with all 
those issues today; it is just that they probably have not done it as well as we would like them to. Sadly, there 
already have been workplace deaths, and although I hope there will not be any more, I fear that there will continue 
to be workplace deaths. The point is that the investigation obligation is already there. This provision does not 
impose additional investigation obligations because, sadly, workplace deaths already occur.  
The member is right; this clause means that there will be a new remedy for a workplace death in extreme cases, and 
because this is a very narrow provision, the quality of the briefs of evidence will have to be absolutely first-rate. 
Therefore, we have increased the resourcing for WorkSafe by over a quarter, from 85 inspectors and investigators 
to 120. The WorkSafe Western Australia Commissioner has chosen to recruit a new profile of candidates—an 
investigator candidate—that has not been present in the agency in the past. WorkSafe has taken on board a consultant, 
as I have explained, to do training on forensic questioning. The consultant has already been working with the 
Western Australia Police Force. WorkSafe discussed with the police service whether it could get training from the 
police service, but that is not possible, so it has done the next best thing, which is to use the same resources. 
WorkSafe is working with similar authorities in other states to get training materials and other assistance, and is 
exchanging officers with other jurisdictions. It has additional legal staff. Believe it or not, the Department of Mines, 
Industry Regulation and Safety is one of the largest law practices in Western Australia; it has 25 or 30 lawyers. It 
is a prosecution agency that prosecutes in the mines and petroleum space and all over the place. Of course, it also 
has specialist support for the WorkSafe authority, and it is beefing that up, and there is that surge capacity that 
means that legal capacity can be taken from another part of the agency to help WorkSafe. It is one of the great 
advantages of having a super regulator in the department. The member can see that we are serious about this. The 
credit is to the Premier on this because he drove the extra resources for WorkSafe. 
Mr P.A. KATSAMBANIS: The proof will be in the pudding. Extra resources is one thing, but the appropriate 
skilling up of the resources is a separate thing again, and it is a new jurisdiction. I do not think I need to tell the 
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minister this; he has probably copped in the neck a lot more than I have from stakeholders, unions, families, people 
who are awaiting the finalisation of investigations into their businesses and everyone else who has expressed concerns 
in the past about both workload and capacity. The proof will be in the pudding; we will move on from there. 
Mr W.J. Johnston: Last Thursday, I met Rodney Tan who was injured at the airport in a terrible accident to tell 
him about the fact that no prosecution resulted. 
Mr P.A. KATSAMBANIS: Sure. That happens; there are accidents. 
Mr W.J. Johnston: I’m not saying that. 
Mr P.A. KATSAMBANIS: I am not saying in that case, but, generally, there are accidents. 
Mr W.J. Johnston: There are circumstances that don’t lead to a prosecution. 

Mr P.A. KATSAMBANIS: That is another step, but there are also genuine accidents. I will go to the elements of 
the crime; if that is okay? 

Mr W.J. Johnston: Excellent. 

Mr P.A. KATSAMBANIS: I am not expressing this in legal terms; I am expressing colloquially that clause 30A(1) 
is essentially an attempt to codify elements of the Criminal Code crime of manslaughter to try to convert it into 
a workplace context at which the starting point is that a person has a health and safety duty as a person conducting 
a business or an undertaking. Can the minister perhaps outline the advice he has received on the elements of the 
known crime of manslaughter that would be incorporated in this definition and what elements would be excluded 
from this definition? What elements of clause 30A(1) essentially are brought in from the general Criminal Code crime 
of manslaughter and adjusted for the context it is in and what elements are not brought in to this codified definition? 

Mr W.J. JOHNSTON: I thank the member for the question. It is not constructed in that manner. This looks at the 
question of industrial manslaughter, which of course is a serious crime, and codifies the elements that are required 
to prove industrial manslaughter. That means that these provisions are very narrowly drafted and would be difficult 
to prove. That is no accident; it is deliberately done that way. This is for only the most egregious circumstance. 
Sadly, when there is a workplace death, there are union officials who stand in the street and yell, “Kill a worker, 
go to jail.” It is more complicated than that. 

Mr P.A. Katsambanis: Of course. 

Mr W.J. JOHNSTON: This legislation tries to reflect that. It is not intended that every occasion on which a person’s 
failure—what was the word the member for Girrawheen used last night? If there is a cause, we can prevent it. The 
point is that just because there is a causation, that does not mean that it is so egregious that it needs this penalty. 
Therefore, this is very narrowly written, to apply to a very small number of cases. I draw the member’s attention 
to subclause (1)(d) — 

the person engages in the conduct — 

(i) knowing that the conduct is likely to cause the death of an individual; and 

(ii) in disregard of that likelihood. 

That is a very narrow set of circumstances. Therefore, I emphasise again that there is no expectation that this 
legislation will lead to a large number of prosecutions. If there was one prosecution in five years, that would not 
surprise me. Indeed, the experience in Queensland that people have told me about is that the introduction of very 
severe penalties has led to cultural change among senior executives of large corporations, and that is good. 

Mr P.A. KATSAMBANIS: The change in culture is something that I keep saying, and will continue to say, has 
happened over a number of decades. It is a continuing process. It happens, and it will continue to happen. The 
introduction of any of this today will be marginal, at best, in changing culture. That is a good thing. We are already 
in a great place, especially at the senior executive level of large corporations. They are well past having to worry 
about how this will impact on them. 

I asked that question specifically, and I thank the minister for his answer. The minister’s answer is, “We have 
given it a good shot. We have tried to contain it to that industrial context and the PCBU context as well. However, 
essentially, this is uncharted territory.” Queensland has a similar definition. I think it has launched its first 
prosecution. That has not been concluded yet. Victoria has just brought it. There are no prosecutions in Victoria 
and no-one knows when, or if, there might be prosecutions. This will be a body of law that emerges and evolves. 
I put that on the record so that families of victims will understand that some things may come out of the court that 
end up looking a bit like the union official whom the minister talked about who stands on the side of the road and 
says, “Someone has to go to jail for this.” The view may be that that is the case, but the law and the court may find 
that is not the case. Therefore, I raise that. 
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I will stay on clause 30A; I am not moving to clause 30B. The minister suggested in his second reading debate 
summation that he had received advice that one of the reasons that clause 30B was necessary was to ensure that if 
a prosecution could not quite get up under clause 30A, the alleged perpetrator would not get away scot-free; therefore, 
the minister introduced subclause (2), which states that a person charged under clause 30A can be charged under 
clause 30B. 

Mr W.J. Johnston: They can be convicted, yes. 

Mr P.A. KATSAMBANIS: Yes, or they can be convicted of an offence under clause 30B. That is well and good, 
but the government could have relied on the category 1 offence in clause 31, and not separated persons conducting 
a business or undertaking and people who are not PCBUs, as it has. It could have made a person charged under 
the crime under clause 30A able to be convicted of an offence under clause 31 or the others, or exactly the same 
as clause 30B(2), which states that a person — 

may be convicted of a Category 1 offence, a Category 2 offence or a Category 3 offence. 

The government has neatly taken death caused by someone who is a PCBU out of category 1 completely, allowing 
for the creation of clause 30B. Its argument is circular. The government chose to go down this path of clauses 30A 
and 30B. It could have effected exactly the same thing by pushing down the capability to get a conviction under 
categories 1, 2, 3 and 4, but it chose not to do that when it could have been adjusted. The penalty for a PCBU could 
have been made higher—it could have been made 10 years under that category 1 offence, if it wanted to—but the 
government chose directly not to. That is one of the issues that I think makes people extremely uncomfortable in 
this space. Why was that not done in clause 30A? Why did the government not make a person charged with a crime 
under clause 30A(1) be able to be convicted of those category 1, 2, 3 or 4 offences and just elevate those offences 
and make sure that the PCBU and death is not pulled out of the category 1 offence in particular, which could have 
been done, and the minister knows could have been done? 

Mr W.J. JOHNSTON: I remind the member about the Boland report’s recommendation about the offence of 
industrial manslaughter. Remember that is what we are doing; we are inserting industrial manslaughter into the 
work health and safety legislation. In her report, she was particularly referring to the word “recklessness”, but that 
is not a feature of the Western Australian Criminal Code. We expect that other jurisdictions will have to follow 
a similar pathway to the one that we are. The intent of the recommendation was to adopt a new offence with more 
significant penalties for workplace deaths so that the PCBU was being held to account. Clause 31, which the member 
referred to, is a much broader category of offences and includes people who are not PCBUs. The member is saying 
that a person should be convicted of something other than industrial manslaughter. The point we are making is that 
we want a crime of industrial manslaughter. If it was in a different jurisdiction, where county courts are already 
dealing with health and safety legislation, we could have had a different construction. But, unfortunately for us, 
because we have the Magistrates Court, we cannot transfer the jurisdiction of the District Court, we have to keep 
it in the Magistrates Court, and therefore have to have a PCBU offence that we can fit into the Magistrates Court. 
That is clause 30B. That then has the advantage that a person who is charged with the most egregious crime, 
clause 30A, can be convicted of the offence in clause 30B. The member is suggesting that instead of them being 
convicted of industrial manslaughter, they are convicted of a lesser offence. I understand that, but that is not what 
we are trying to achieve. We are trying to achieve a much higher level of responsibility, as has been recommended 
to us by Marie Boland who did that report on behalf of a federal Liberal–National government. New South Wales 
is talking about this provision. There is an argument that it is a controversial decision. It is not. We are in the 
mainstream of reform in the work health and safety space. If the member wants to propose an amendment to 
clause 30A, I look forward to allowing the professional advisers to comment on it because if there is some way of 
improving legislation, I am always happy to do that. I need to understand what the member is proposing to do. 

Mr P.A. KATSAMBANIS: At the moment, I am suggesting rather than proposing. I think the minister’s suggestion 
that the Committee of the Whole House in the upper house look at this will bring this out. However, the minister 
has basically said—I understand him fully—that if we cannot make the heavy charge of industrial manslaughter 
stick, we would like to get a lower level industrial manslaughter charge to stick. 

Mr W.J. Johnston: That’s not right. 

Mr P.A. KATSAMBANIS: He has and that is what he has called them. He has called one “industrial manslaughter 
crime” and the other “industrial manslaughter simple offence”. 

Mr W.J. Johnston: I will clarify if you want. 

Mr P.A. KATSAMBANIS: I will finish my comments on this and then let the minister comment. I think it will 
probably speed things up. Essentially, the minister is introducing a concept of two-tiered manslaughter. 
Jurisprudentially, the minister is creating a novel concept at law, certainly within all Australian jurisdictions. When 
someone is taken to court for manslaughter, they cannot be in court and convicted of a lower crime of manslaughter 



Extract from Hansard 
[ASSEMBLY — Wednesday, 19 February 2020] 

 p834b-860a 
Mr Peter Katsambanis; Mr Bill Johnston; ; Dr David Honey; Mr Terry Redman; Mr Peter Rundle; Mrs Alyssa 

Hayden 

 [11] 

simple offence. They are convicted of manslaughter or they are not. A person can be convicted of lower offences 
down the scale, yes, in the Criminal Code. That is accepted, but in the principle of manslaughter, there is no 
manslaughter crime and manslaughter simple offence. This is where the minister is getting onto extraordinarily 
shaky ground. I was putting to the minister that one way of achieving exactly the same thing, if he took the 
industrial manslaughter blinkers off, would be to make sure category 1, which includes these offences in the current 
bill for a PCBU—it includes death for a PCBU—the minister is taking it out in this bill. He does not need to. If he 
wants to, he can bump up the penalties as well. Instead, he has chosen to come up with a construction of two-tiered 
manslaughter that is not in the Boland review. I am sure we will have more to say about the Boland review in 
a minute, but we will stick to this principle for the moment. It is not in the Boland review at all. Boland does not 
say “two-tiered manslaughter”. In particular, Boland says—it is referred to also in the consultation regulation 
impact statement that was out—the risk here is that each state will go off on its own merry way and we will destroy 
harmonisation rather than help it. That is what the government is doing here. Queensland does not have a two-tiered 
offence of manslaughter. It has manslaughter. If a person is not convicted of industrial manslaughter in Queensland, 
they go to the lower offences. In Victoria if they are not convicted of manslaughter, they can go to the lower 
offences. In New South Wales they have not done anything yet, but they have indicated that they will keep it in 
the Crimes Act. I am not sure whether there is any draft legislation out in NSW. It has indicated also that its penalty 
will be 25 years, but it has not indicated it will have two-tiered manslaughter. It would be writing new law if that 
was done within the Crimes Act and that is what the minister is doing here. He is creating a two-tiered level of 
manslaughter rather than one tier and all the other offences. Importantly, if he wants to get the conviction to stick, 
if you like, and wants someone to be punished rather than completely unpunished, clause 31 is, essentially, a strict 
liability offence. It also imposes an extra duty on an accused person. It will be easier to obtain a conviction under 
clause 31 than it will be under clause 30B, so I take the minister’s justification for introducing these two tiers and 
the provision in clause 30A(2) that if someone is not charged with the crime, they can be charged with the new 
offence created under clause 30B as just a simple excuse for coming up with something that genuinely runs the 
risk of being knocked out. What advice did the minister get that this is constitutional? 

Mr W.J. JOHNSTON: I take offence at this idea that we will not get the charge to stick. I have always said that 
when there is a decision by the independent prosecution authorities that the evidence supports prosecution, the 
prosecution will go ahead. The idea that I have said “stick” is just outrageous. The only occasion on which this 
matter will come into play is when independent people from government make the decision that there is evidence 
to sustain a prosecution. It will then be for the court to decide whether the evidence supports the conclusion. The 
idea that it is about me getting something to stick is genuinely offensive. This is about whether the elements of the 
crime are present—not whether I think the elements of the crime are present, but whether the Director of Public 
Prosecutions of Western Australia thinks the elements are present under clause 30A. 

Mr D.T. Redman interjected. 

The DEPUTY SPEAKER: Member, I am really sorry, but I think Hansard might need someone on their feet. 
Minister, go ahead. 

Mr W.J. JOHNSTON: I am saying that if this very, very rigorous set of provisions is evidenced by the outcome 
of the investigation, the prosecution should ensure it, but I do not make that decision. I am not trying make anything 
stick. In the circumstances that the DPP thinks this matter is so egregious that all these elements are probable, it 
will take it to the court and the court will determine what the evidence shows. I would have thought that the 
member, as a lawyer, would have understood that. Clause 30A(2) does not say that a person charged with this 
crime may be charged with the other crime; it does not say that at all. It says that a person charged with a crime 
under subclause (1) may be convicted of an offence. 

Mr P.A. Katsambanis: Yes. 

Mr W.J. JOHNSTON: Yes, but the conviction will not be by the DPP, the WorkSafe Commissioner, WorkSafe, 
or the government, it will be by the court. It beggars belief. We are setting up an arrangement to ensure that when 
the most egregious cases are judged to warrant the most severe action, the courts are given the power to make 
a decision. Unlike the member for Kalgoorlie, we are not even specifying minimum sentences; we are specifying 
maximum sentences. We are not fettering the judgement of the court in any way at all. It is genuinely offensive to 
say that this is about making things stick. As I have said, if there was one prosecution under clause 30A in the next 
five years, I would be disappointed. I just do not get the idea that employers are running around engaging in 
conduct, knowing that the conduct is likely to cause the death of an individual and in disregard of that likelihood. 
If the member said to me that dozens of employers in Western Australia were doing that, it would be shocking.  

Mr P.A. KATSAMBANIS: I think that the families out there actually want the conviction to stick. This is where 
we run the risk of playing bush lawyer, because there are a couple of steps that take place. I am no expert on 
criminal law. I point that out: I am no expert. Law societies across the country certify people as experts in criminal 
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law. I do not profess to have that certification. However, I have a strong understanding of the operation of the 
law from both an academic and a practitioner’s point of view. There are several elements to crime such as this. 
First, when preferring a charge, often prosecution authorities prefer alternative charges, which, colloquially, they 
sometimes plea bargain away. But, really, it is to get the thing off the ground, sit back and reflect, have a better look 
at the evidence—have a second or third eye look at it—and then withdraw one in favour of the other. Yes, there 
are possibilities in which alternative charges will be brought. They pick that up and twist it around, just to justify 
what they do. 

Then there are other circumstances in which the charge is brought—let us say the charge under clause 30A—and 
it is broad, and the judge directs the jury that if they do not make the elements out of this particular charge, there 
are alternative charges that they could potentially make the elements of. In this case, the minister is pushing down 
from clause 30A to 30B. The minister has done that. That is his choice. All I have said to the minister is that he 
did not need to go down that path. He did not need to create two-tier manslaughter. He did not need to create a risk 
that this thing might be blown out of the water by the High Court. The concept of two-tier manslaughter does not 
exist anywhere else in our legal system—not in Western Australia, Queensland, Victoria, South Australia or 
anywhere. The minister has chosen to go down this path when he could have used category 1 offences, which are 
still serious. There are constituencies that are crying out for an industrial manslaughter charge. People understand 
that if the industrial manslaughter charge does not get up, they will perhaps be charged with a lesser offence. The 
minister could have bumped up those penalties if he wanted to for a person conducting a business or undertaking. 
The minister has already separated out a PCBU from other persons who are not a PCBU in category 1, and 
I understand why the minister did that. The minister could have effected all of that without creating this novel 
concept of a simple offence of industrial manslaughter, but we will get to that when we get to that. The minister 
has chosen not to do it. He has come up with a justification, and, on examination, the justification does not stack 
up. It is on the record. Whichever committee the bill goes to in the other place, it will look at it. I am sure there 
will be a public consultation process and that other people, perhaps far more learned than I am, perhaps experts in 
criminal law and workplace law, will make their submissions. 
Mr D.T. REDMAN: Along a similar line to what the member for Hillarys was talking about, the minister 
mentioned the reason for having the two tiers, with the first tier being, I guess, the most serious tier. I am wondering 
why the minister did not reflect what the other states have done—that is, of, essentially, having one tier. Perhaps 
the level of prescription that needs to be met for someone to be charged under that tier is higher than the second tier 
in the bill. In Queensland, the offence applies if the PCBU, or senior officer, is negligent about causing the death 
of a worker. That is not mentioned in the tier-two example here. In Victoria, the act that breached the duty of care 
must have been committed consciously and voluntarily. That was not chosen here. I am wondering why the 
minister did not choose to have one breach but to lower the bar and capture all the people who are there. The first 
tier essentially has a mandated penalty of 20 years’ imprisonment. 
Mr W.J. Johnston: Maximum. 
Mr D.T. REDMAN: The way — 
Mr P.A. Katsambanis: Yes, maximum. 
Mr D.T. REDMAN: Is it maximum? Is does not say “up to”. Is it the maximum? 
Mr W.J. Johnston: Yes. 
Mr D.T. REDMAN: This does not say “up to”. It is the maximum in the legal sense, is it? 
Mr W.J. Johnston: Yes. 
Mr D.T. REDMAN: Okay, so that could have a lesser term of imprisonment. That probably changes my argument 
a tad here.  
Nevertheless, the minister might want to make some comments. The minister is saying that it is absolutely necessary 
to have in place this higher order threshold with a much higher penalty to make sure that people change their 
behaviour significantly. The minister said that in the Queensland example, they did. The Queensland example is 
probably not even to the level of what the minister has mentioned here for tier 1, yet the minister has chosen that path. 
Can I get an understanding of the minister’s thinking on why he has taken that path and done it according to that?  
Mr W.J. JOHNSTON: That is a good question. The point is that the level of egregiousness that is covered by 
clause 30A is much, much different from the issues covered by clause 30B. It is a lesser offence in clause 30B. 
There is less onerous proof. Again I draw the member’s attention to clause 30A(1)(d), which states — 

The person engages in the conduct — 
(i) knowing that the conduct is likely to cause the death of an individual; and 
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(ii) in disregard of that likelihood.  
That is a very, very high bar and, therefore, there is a high penalty. Then in clause 30B, the elements of the offence 
are much lower and, therefore, the penalty is only half of that in clause 30A.  
The member for Hillarys has suggested that we do away with clause 30B and rely on clause 31, but there are 
a number of elements there. Clause 31 does not apply just to persons conducting a business or undertaking. 
Industrial manslaughter applies only to PCBUs; therefore, clause 31 applies to other people.  
Mr P.A. Katsambanis: Separately though; you’re just twisting it around.  
Mr W.J. JOHNSTON: The penalty in clause 31 is a maximum of five years. 
Mr P.A. Katsambanis interjected. 
Mr W.J. JOHNSTON: If the member for Hillarys wants to speak, he should get up—he gets five minutes each 
time—instead of sitting there just droning on about something he has already said he does not know about.  
Mr P.A. Katsambanis: I know a lot more about it than you do.  
Mr W.J. JOHNSTON: Apparently not. I make it clear: we follow the advice of parliamentary counsel and the 
State Solicitor’s Office. We discussed these matters with the Director of Public Prosecutions, as well as got advice 
from the Department of Mines, Industry Regulation and Safety and the WorkSafe WA Commissioner at the time. 
It is not as though we sat down one day and said, “Let’s create something novel.” We got through to this position 
because we have a different legal structure in Western Australia. If we had done the Queensland law, we would 
have not got the outcome we were looking for. Again, I want to emphasise that I understand that the headings 
“Industrial manslaughter—crime” and “Industrial manslaughter—simple offence” have offended my good friend 
from Hillarys, a Collingwood supporter. It is not as though I sat down and said, “By the way, parliamentary counsel, 
could you put in these titles?” They are the titles that have been chosen for the offences. The reason for that is that 
“simple offence” is a term that is already used elsewhere in law in Western Australia. It just reflects the practice.  
Mr P.A. Katsambanis: Not for manslaughter? 
Mr W.J. JOHNSTON: As I keep saying, get up and tell us all about it. Tell us all you know; it will not take very long.  
Mr P.A. Katsambanis: However long it takes, it’ll be longer than you.  
Mr W.J. JOHNSTON: I have read the book too!  
The offence in clause 30A is designed to be difficult to secure a conviction for. That is its design. Therefore, given 
that it will be difficult to secure a conviction, we want to make sure that the court has available to it a severe remedy 
nonetheless, because, obviously, it will have gone through the investigation, the WorkSafe WA Commissioner and 
the Director of Public Prosecutions before it gets to court. Clearly, it is going to be a very serious matter, because 
it will not get through those independent structures unless it is really serious. Then the matter will be taken to the 
court, and that is another check on the authority of the state—the court. Then the court may say, “Even though you 
think you have proved all the elements, you haven’t.” But if there is no alternative penalty, no alternative crime, 
then the person will be acquitted and that will be the end of the story.  
So we have to have it in the bill. The member for Hillarys said that we could have had it as a section 31 offence 
but that means that the person would get only five years and I do not think that is right.  
Mr P.A. KATSAMBANIS: I just point out this contortion that the minister comes up with to justify this provision 
that has no basis at all anywhere in the law of this state or any other state. First, there is no simple offence of 
manslaughter anywhere. There is one offence of manslaughter. Second, yes, category 1 offences currently carry 
a term of imprisonment of five years but the three elements that need to be proved for a person conducting a business 
or undertaking are exactly the same as those contained in clause 30B. There has been a deliberate choice to not include 
death in paragraph (c). They are not exactly the same because death has been removed from paragraph (c). It could 
have read “death or serious injury”. There could have been a separate category for death and a separate category for 
serious harm. There could have been separate penalties. That is a deliberate choice. But the minister also said that the 
standard of proof and the elements that need to be made out for the simple offence of industrial manslaughter have 
a lower threshold than the elements that need to be made out for the crime of industrial manslaughter as it is described 
in this legislation, which again gives rise to the fact that this is unchartered territory. It is manslaughter. A penalty is 
attached to manslaughter. However, the goalposts change between once offence and the other and the jurisdictions 
change from one offence to the other and that is one of the major issues that this legislation faces going forward. All 
I have suggested is that in the interplay between clause 30A and lesser offences, the same outcome that minister wants 
to achieve could have been achieved without clause 30B, except for the fact that any conviction under that same 
outcome just would not have had the title of “industrial manslaughter simple offence”. It is the choice this minister 
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has made and the fate of this legislation in the future will be determined based on the choice that he made. It was 
not forced upon him. There were alternative constructions. I am sure this will play out in other forums as well.  
Mr W.J. JOHNSTON: I do not want to delay the house unnecessarily but I make the point that if the member for 
Hillarys is offended by the term “Industrial manslaughter—simple offence” in clause 30B, he should move an 
amendment to call it “culpable industrial death” and that would solve the problem. The member is fundamentally 
not arguing about the provisions. He has never said what it is about clause 30A that offends him. He has not said 
why it is wrong that a person engages in the conduct knowing that the conduct is likely to cause the death of an 
individual and, in disregard of that likelihood, should get a 20-year penalty. That is what we should be debating, 
not the heading inserted by parliamentary counsel. With all due respect, we should be looking at what is in the 
legislation rather than what offends the member for Hillarys. During one of his commentaries, the member for 
Hillarys told me that he is not an expert on criminal law—that is very clear. What I would say to him is that 
parliamentary counsel and the State Solicitor’s Office probably have a bit more knowledge of these issues than he 
does. If the member for Hillarys thinks that he is better than parliamentary counsel, give me an amendment and 
I will look at it.  
Dr D.J. HONEY: Minister, I have a couple of questions and if you will indulge me, I will ask them together. 
One is a very simple question and the other one perhaps requires a little bit more discussion. The simple question 
is very straightforward: does industrial manslaughter apply to either a visitor or a customer who is attending a site, 
so someone who is not an employee, worker or a contractor at the site? Can the minister clarify that for me?  
Much has been made in discussion of this bill about some high-profile cases. In his second reading speech, the 
minister listed a number of cases. I do not profess to know the details of those. I have looked at some of the details 
of the death of Wesley Ballantine. The question I want to get an answer from the minister to is: in the case of 
Wesley Ballantine, as far as the minister or his assistants are aware of the facts—I know that this is just an opinion 
and not a legal decision—and in the minister’s mind, would that case meet the criteria for a successful prosecution 
under clause 30A? 

Mr W.J. JOHNSTON: On the first question, absolutely. This will cover the death of any individual, whether it 
is another employee or anybody else on a worksite. This industrial manslaughter legislation would cover that. Of 
course, it may be that a different crime was committed and someone might end up being charged under a different 
provision. With respect to Wesley Ballantine, those matters are still before the court, so I cannot comment. 
Dr D.J. HONEY: My concern about this is, and sometimes we have seen this in other legislation, that we have 
examples of terrible cases in which there appears to be obvious negligence and clear evidence that people in 
responsible roles were aware of the risk, chose to ignore the risk when they were alerted to it, continued to choose 
to ignore the risk and then there was a terrible consequence. As I said in my contribution to this debate, which the 
minister has repeated, I think it would be hard for anyone to argue with the construction of clause 30A. It is very 
clear that this is something that has a causal relationship. I am assuming that those earlier examples have not come 
before the court. Is the minister aware, given the knowledge of his advisers, of any other cases that would, just as 
an opinion, satisfy the criteria for industrial manslaughter in clause 30A? 
Mr W.J. JOHNSTON: That is not a question that we can answer. We have not attempted to re-examine the 
outcome of the court cases. Courts have ruled in a number of those and there have been prosecution actions. We 
have not made any attempt to re-examine them. I want to emphasise again that this provision is for only the most 
egregious circumstances. One of the hard things that I have done as minister is talk to families when there has been 
a death but there is no prosecution. It is often very difficult to have that conversation, but the question is not whether 
there was a death, it is whether the elements of the offence have been proved. In this case, the elements of the 
offence are very strict. It is unlikely that there will be many cases that qualify for a prosecution under this provision. 
Mr P.A. KATSAMBANIS: I am not seeking a legal opinion, but I want to put this on the record for clarity and 
I welcome the minister’s assistance in this. Clause 30A and clause 30B, for the sake of combining the two, apply 
to only PCBUs or officers of PCBUs. I understand why that is the case. However, we do know that sometimes, 
horribly—there are lots of horrible stories; hopefully they are historic—other employees can do things that would 
be covered by the other offences in categories 1, 2 and 3 and the like. However, the egregious nature of their 
actions may also make them subject to the laws of manslaughter, if this bill did not exist, or perhaps even murder 
in some cases. I want to confirm that the removal of the jurisdiction in relation to persons conducting a business 
or undertaking and officers of PCBUs from the Criminal Code and bringing it into this bill will not in any way 
affect that. I do not think there has ever been a charge under it, and I hope there never is, but I just want to clarify 
that if there was such an egregious act by a person who did not fall under the offences of clauses 30A and 30B, 
the Criminal Code would continue to apply to those persons. 
Mr W.J. JOHNSTON: Firstly, it is deliberate that ordinary workers are not covered. This is about PCBUs. 
Remember, clause 30A also applies to corporations. That is fundamentally different from other provisions in other 
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acts. Of course, this does not replace the Criminal Code; it sits alongside the Criminal Code. As the member has 
already observed, there is a provision to ensure there is no double jeopardy. There is always the option to use the 
Criminal Code. I think the member used the word “deliberately”, and one of his colleagues used that word last 
night about an individual worker deliberately doing something. 
Mr P.A. Katsambanis: Yes. It is a hypothetical, but it is a possibility. 
Mr W.J. JOHNSTON: Yes, but the point is that if it was deliberate, it is no longer covered by industrial law. 
I bet that the police would be there and there would be other — 
Mr P.A. Katsambanis: I just want to confirm that that is still the case. 
Mr W.J. JOHNSTON: Yes. It is no different from today. There is an OSH regime and the Criminal Code. If 
someone goes out and kills somebody deliberately, that is called murder. 
Mr P.A. KATSAMBANIS: I am sure that the minister and everybody else will be glad to hear that I have reached 
the natural conclusion of clause 30A. I have elicited the information I needed to elicit from the minister. A lot of that 
is helpful, both for interpretation going forward and for any committee process that might take place. The minister 
has continually asked where I stand on this. I am extraordinarily comfortable with the way in which clause 30A is 
structured and the way it operates legally and, I believe, it is likely to operate in practice. I do not have a strong 
opinion either way as to whether it ought to be in this legislation or whether it ought to be the New South Wales–type 
construction remaining in their version of the Criminal Code, which I think is the Crimes Act. Really, I have not 
turned my mind to it, because this is what is before us. I am extremely comfortable with that. I am not philosophically 
opposed to the jurisdiction being in the District Court. I just sense the problem of upskilling the judges in both their 
knowledge and their ability to direct a jury, because they just do not do manslaughter as a normal part of their work. 
I flag that; I think it is a concern. If we go down the pathway of introducing this into our law, perhaps it might be 
revisited in the future. The minister expressed his opinion. I share the hope that he has expressed in that opinion that 
in the next five years we do not see a prosecution under this clause, not because it fails to meet the test and we go to 
a lower standard, but because we do not have these sorts of incidents occurring. Otherwise, I hope that is clear and 
on the record and the minister understands what my position is here. We can get into that argument: should it be here 
or should it be there? It is here now; this is what the minister proposed to do. I am comfortable with its operation, or 
the way the clause operates inherently. I am just a little bit concerned about the jurisdiction that has been selected. 

I perhaps could go a little further about what might happen to decisions on appeal from the District Court in this 
area as opposed to what might happen to decisions that were made initially in the Supreme Court but were then 
appealed. I will leave it at that without concluding that thought. The minister and others probably understand where 
I am coming from. I offer that in good faith because the worst possible outcome would be for these to go up to the 
court. Procedural and directional errors happen; even the application of the law can be found not to have been 
applied in the way it ought to have been. Hopefully, District Court judges will be skilled up in understanding the 
law around manslaughter generally and industrial manslaughter, and in the way they would direct a jury. A lot of 
work will need to be done. We will monitor its application. 
Clause put and passed. 
Clause 30B: Industrial manslaughter — simple offence — 
Mr P.A. KATSAMBANIS: I am not going to traverse the same ground. The minister has chosen to introduce this 
offence. I am almost certain I can give the answer to my first question. For the record, clause 30A(1) commences, 
“A person commits a crime if” and clause 30B(1) commences, “A person commits an offence if”. Can the minister 
highlight why those two words have been chosen and perhaps the jurisdictional realm around that? 
Mr W.J. JOHNSTON: Yes. Committing an “offence” means it can be dealt with in the Magistrates Court. 
Mr P.A. KATSAMBANIS: An “offence” is the sort of nomenclature of the Magistrates Court. That is well and 
good. This offence is going to be heard in the Magistrates Court. The prosecution authority, as I understand it, will 
be the WorkSafe authority. 
Mr W.J. Johnston: Yes. 
Mr P.A. KATSAMBANIS: The commissioner will be the prosecutorial body, not the police prosecutor or the 
Director of Public Prosecutions. 
Mr W.J. Johnston: It will probably be the SSO, but it would be under a direction from the commissioner. 
Mr P.A. KATSAMBANIS: That was where I was heading. 
Mr W.J. Johnston: The department has its own lawyers. 
Mr P.A. KATSAMBANIS: I understand that. 
Mr W.J. Johnston: It does the prosecutions, but generally speaking it relies on the SSO. 
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Mr P.A. KATSAMBANIS: It is the minister’s belief and understanding that this will be briefed out to the 
State Solicitor’s Office. 
Mr W.J. Johnston: Generally, that is what occurs now. 
Mr P.A. KATSAMBANIS: Or is the authority likely to seek a briefing from someone outside of government? 
What procedure would the minister envisage happening? 
Mr W.J. JOHNSTON: I can tell the member the current arrangement is that these matters are usually done by 
the SSO. As I explained, the Department of Mines, Industry Regulation and Safety has its own legal teams, and they 
can and do prosecute, although that is unusual. They certainly would not do it without external advice. I suppose 
legally they could go to external counsel, but I am not aware of the commissioner ever doing that. 
Mr P.A. KATSAMBANIS: I guess we will see what happens when they prosecute this level of offence. As I said, 
we have traversed a lot of this ground. I will try very hard not to traverse the same ground, although it might sound 
similar. The minister pointed out that the evidentiary test for this simple offence of industrial manslaughter being 
created in clause 30B is different and it is a lower bar. 
Mr W.J. Johnston: Correct. 
Mr P.A. KATSAMBANIS: In particular, it removes the more subjective elements of the industrial manslaughter 
crime that clause 30A will create; that is, that the person engages in the conduct knowing that that conduct is likely 
to cause the death of an individual and in disregard of that likelihood. It is a codification of what manslaughter really 
is, or elements of manslaughter that would apply in this sort of context. The minister has removed all that. How 
does the evidentiary test that is required under clause 30B(1) differ from the evidentiary test in clause 31(1), save 
for and except, of course, that clause 30B(1) deals with death and clause 31(1) deals with serious harm? Removing 
that, is it essentially the same test? 
Mr W.J. Johnston: Yes. 
Mr P.A. KATSAMBANIS: Is it the same test that is not ordinarily applied to manslaughter? 
Mr W.J. Johnston: No, because this is industrial manslaughter. It is not manslaughter. 
Mr P.A. KATSAMBANIS: Irrespective of that, it is not the test applied to industrial manslaughter in the 
District Court. It is a much lower test. 
Mr W.J. Johnston: You say it is. 

Mr P.A. KATSAMBANIS: Okay. We will not quibble today. We will leave that for other people. It is a lower test. 
Essentially, it is a strict liability offence because it takes away those subjective elements contained in clause 30A(1)(d). 
Is that correct? 

Mr W.J. JOHNSTON: I am advised that is not normally the description that is used, but it is not an unreasonable 
position to take. 

Mr P.A. KATSAMBANIS: Is the range of defences available to an individual who is charged under clause 30B(1) 
the same defences that are available to a person charged under clause 31(1)? 

Mr W.J. JOHNSTON: I do not understand the question, and neither does my adviser. The point is that the 
defences in each case will turn on their own merits and the defences will relate to the facts of the case. Whatever 
defences are available are the defences that are available. Do not forget that the Crown has to prove its case beyond 
reasonable doubt. The Crown carries the evidentiary obligation to prove that the elements of the offence exist. 

Mr P.A. KATSAMBANIS: As I understand it, under clause 31, a defendant must prove that they had a reasonable 
excuse for engaging in the conduct. Is that also the case in clause 30B? 

Mr W.J. JOHNSTON: No. The member’s question is based on a fallacy. 

Mr P.A. KATSAMBANIS: So there is no reversal of the onus of proof in any way, shape or form in clause 30B. 

Mr W.J. Johnston: Yes. I have already said that. 

Mr P.A. KATSAMBANIS: Therefore, the prosecution must prove the case beyond reasonable doubt. 

Mr W.J. Johnston: For each element of the offence. 

Mr P.A. KATSAMBANIS: Right. Can the minister explain to me where in the Magistrates Court system a matter 
is brought—not “can be brought”, but “is brought”—to the Magistrates Court? Where else in our criminal law 
jurisdiction can a magistrate deliver a penalty of up to 10 years’ imprisonment? 

Mr W.J. JOHNSTON: The member is right; this is a unique provision. We are trying to send an absolutely clear 
message that we consider that an employer who is responsible for the death of a worker should face a very, very 
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serious penalty. We do not apologise for that. I get that the member may not agree—he is welcome not to—that 
an employer should be held to this high penalty, but I, for one, support this penalty. Do not forget that this is 
a maximum penalty not a minimum penalty. I know the member’s colleague the member for Kalgoorlie called for 
me to include minimum penalties in the legislation. I do not want to do that. I am happy to allow magistrates to 
use their proper judgement to determine within that tariff what should occur. 

Mr P.A. KATSAMBANIS: This is where one of my major concerns with this offence arises. The minister is happy 
to allow magistrates to use their judgement. All well and good; that is great. It is one of the tenets that our legal 
system holds to, except that our magistrates have absolutely no experience in determining a range of sentencing 
from zero to 10 years. They are not used to that, and that is not what they do. They have not done it before. I think, 
recently, since 2018, they can do five-year sentences for some of the offences under the existing workplace legislation 
but, otherwise, they have absolutely no experience. So give them up to five years, because that is their experience 
and that is in all the guidelines. That is everything that they have been trained to do. It is a genuine skill. We know 
that because the appeal for these sorts of sentences is that the sentence is manifestly unjust because it is either 
too high or too low. We know that on appeal, even if someone says, “I’ve got too much, reduce it”, the range of 
sentence available to the appeal judge is not to just reduce it or keep it the same; they can also increase it and 
conversely the other way around. If the state appeals a sentence and says, “It’s too low, bump it up higher”, the 
appeal judge can say, “I think it should’ve been lower.” They are allowed to do that, and it happens quite regularly 
in Magistrates Courts as well as other courts. 

We are now delving into an area in which the minister is saying to families, “Families, I’m going to help you here.” 
We cannot get that crime of industrial manslaughter in some cases, because the element at (d) cannot be made out. 
The elements at clause 30B(3)(d) are the more subjective elements about what the person knew when they were 
engaging in the conduct. If the elements cannot be made out, a person cannot be charged with that offence. If 
a person is charged with that offence, the court, the jury or whomever—the judge might even direct the jury—
might find that those elements cannot be made out. The court might give those lower elements, but, primarily, if 
a person is charged under this offence, it will be the only offence they are charged under, and it will go to the 
Magistrates Court to a bunch of people who are well-intentioned but who just do not do this work. They do not 
ever determine elements of manslaughter. They do determine the elements of this crime—I accept that—because 
it does not include the elements of manslaughter. They just do not sentence in that 10-year range. The questions 
that arise are: Is the minister offering false hope? Why if we have an offence with a sentence of imprisonment for 
10 years, assuming the minister wants it in this legislation, did he choose to send this to the Magistrates Court? Of 
course, if an alternative charge were proffered or bumped down during a court hearing on the provisions in 
clause 30A, it would be heard in the District Court anyway. But in the ordinary course of events, if a charge were 
brought under only the provisions in clause 30B, it would be heard in the Magistrates Court. Why did the minister 
do that? Why is he offering that sort of false hope and condemning people to a jurisdiction that will be appealed 
again and again? I emphasise this because the minister, by admitting that there will be very few if any charges 
under the provisions in clause 30A, has pointed us to the fact that it is most likely that the provisions in clause 30B 
will be more regularly used than those under 30A ever will. 

Mr W.J. JOHNSTON: That is quite a long question. First, if the member does not agree with the tariff, propose 
a different one. If the member does not think 10 years is the appropriate penalty, I invite him to tell us what he 
thinks is the appropriate penalty. He can do that by interjection now. 

Mr P.A. Katsambanis: I think I already have. 

Mr W.J. JOHNSTON: I have not heard the member say it. 

Mr P.A. Katsambanis: In relation to clause 30A? 

Mr W.J. JOHNSTON: No, 30B. 

Mr P.A. Katsambanis: I think I have already told the minister where I think it ought to go. 

Mr W.J. JOHNSTON: I do not remember the member saying that, so can he remind me? As I said to the member 
before, he can propose an amendment. I am not rejecting amendments. Clearly, I do not think the penalty should 
be five years, because five years is for the offences in clause 31. If the member suggests to me that it should be 
eight years, I would consider that. If the member does not think 10 years is the right tariff, he should tell me what 
it should be, because I would prefer to have the Liberal Party support the legislation and get it to the other house 
quickly than have an argument about 10 or eight years. That is an invitation to the member. I do not want the 
Liberal Party to use an argument about the tariff to slow down debate on the legislation. That would be completely 
and utterly unreasonable. 

This does not provide false hope to the families. This is clearly separating out deaths from serious harm. It is 
significantly increasing the tariff. It is increasing it for corporations as well. This is a substantially better arrangement 
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than currently exists under the OHS legislation. This is a good change that will deliver significant additional 
penalties for failure by PCBUs to fulfil their duties. The suggestion that this will somehow offer false hope to families 
is absolutely totally and utterly wrong. 

The next point is the capacity of magistrates to do their job. People might suggest that members of the 
Migration Review Tribunal did not do their job. There are all sorts of things. 

Several members interjected. 

The SPEAKER: Members! 

Mr W.J. JOHNSTON: All sorts of people are accused of not doing their job properly. I am confident that magistrates 
are capable people. Remember, the ministerial advisory panel suggested that we move the jurisdiction to the 
District Court. When we looked at that, it is not possible. It has to stay in the Magistrates Court, because only the DPP 
can prosecute in the District Court. Therefore, unless we have tens of millions of dollars of additional resources 
for the DPP, we need to keep it in the Magistrates Court. I have said that a dozen times during this debate. Given 
that we need to keep the jurisdiction in the Magistrates Court, otherwise the whole system would fail, we need to 
have a lesser penalty for deaths that are not egregious. All deaths are a tragedy for the families of the victims. That 
is why we have clauses 30A and 30B. Under clause 30B, if the independent WorkSafe Commissioner believes the 
elements of the charge have been found, usually on advice from the State Solicitor’s Office, there is an opportunity 
to prosecute that in the Magistrates Court, because that is the jurisdiction that deals with health and safety matters 
in Western Australia. In Queensland, it is the County Court. Western Australia does not have a County Court, so 
we cannot deal with these matters in the County Court; we have to do it in the Magistrates Court. Let us assume 
the member is correct and magistrates do not know what they are doing and get some of the tariffs wrong. Yes, 
they will get the jurisprudence from the appeal courts to tell them what the proper tariffs are. I welcome that. I used 
to practise in the Industrial Relations Commission. I used to welcome appeal court decisions because it clarified 
the tribunal decisions. 

Mr P.A. Katsambanis: They told you what to do. 

Mr W.J. JOHNSTON: The Industrial Appeal Court gave clear guidance on what was meant by the legislation. 
Yes, I accept that it might take a while for that additional jurisprudence to be created. It is like the native title 
legislation when it came in back in the 1990s. I remember I was with the Labor Party and all these businesspeople 
would come in and say it was terrible, but once there was enough history of decisions, it was straightforward. It is 
the same here. Over time, people will get to know what is required by this legislation. 

Mr P.A. KATSAMBANIS: There are a number of things that I will respond to. We will see where we are with the 
minister’s invitation. We usually ask the questions of ministers and get them to respond, but we will see where we 
go. I want to raise a couple of matters. Firstly, the minister said that he kept the jurisdiction in the Magistrates Court. 

Mr W.J. Johnston: Yes. Well, I propose through this legislation to do so, yes. 

Mr P.A. KATSAMBANIS: Actually, for the first time in the history of Western Australia, the minister has, in 
this sort of legislation, moved part of the jurisdiction within the legislation to the District Court. 
Mr W.J. Johnston: Sure, if you want to put it that way. 
Mr P.A. KATSAMBANIS: No, the minister has not kept it in the Magistrates Court. 
Mr W.J. Johnston: I rejected the recommendation. 
Mr P.A. KATSAMBANIS: The elements that were already in the Magistrates Court have been left there. The 
minister has introduced a new element, but he has not put it in the Magistrates Court; he has put it in the 
District Court. I argue that is possibly the wrong place to put it, not because it should be in the Magistrates Court, 
but it possibly should have been in the Supreme Court. I am not criticising the minister for that; I am just correcting 
him. I do not think the minister meant this deliberately, but at the start of his answer he, perhaps inadvertently, 
gave the impression that the next step down for a PCBU or an officer of the PCBU from the offence in 30B that 
the government has created, in which there is a maximum of 10 years, is a maximum imprisonment of five years. 
That will not be the case, because if there is a death, category 1 will not apply for a PCBU. 
Mr W.J. Johnston: That’s correct. 
Mr P.A. KATSAMBANIS: Five years will not be available now. 
Mr W.J. Johnston: That’s the point I made. 
Mr P.A. KATSAMBANIS: It then goes further down. The minister missed that step completely. 
Mr W.J. Johnston: No. 
Mr P.A. KATSAMBANIS: That step is gone, it does not step down to five years. 
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Mr W.J. Johnston: You said we should step down to five years. 
Mr P.A. KATSAMBANIS: No, you said — 
The SPEAKER: Members! 
Mr P.A. KATSAMBANIS: I said it was inadvertent. I am pretty sure it was inadvertent. 
Ms M.M. Quirk interjected. 
The SPEAKER: Member for Girrawheen! 
Mr P.A. KATSAMBANIS: Anyway, the minister asked me if I think there is a better way. My concern with 
clause 30B is pretty fundamental. The government is introducing a term of imprisonment of up to 10 years for an 
offence that the minister himself indicated—he would not necessarily use the term strict liability, or it may not be 
necessarily used—he would accept is a possible construction. But more importantly, the minister has accepted that 
it removes the subjective elements contained in clause 30A(1)(d). The minister is removing an important element 
of proving up a serious crime, yet he is still imposing a term of imprisonment of 10 years. My preference would 
have been to allow the increased penalty of five years that the minister introduced. We supported that and it came 
into play just over a year ago. I think it was a level 4 offence that is essentially recreated as a category 1, tier 4 offence; 
I do not have the old act in front of me. That would have been my preference. I have grave reservations about the 
operation of this clause because of the interplay of removing all those subjective elements, essentially creating a strict 
liability offence, if you like, with a much, much lower standard of proof required, removal of those subjective 
elements and then imposing a penalty of up to 10 years. That offends the principles of natural justice, so that is my 
position, since the minister asked for it. He could have achieved the same thing under clause 31, but I am not going 
to rewrite it for the minister, because I do not think imprisonment for 10 years is the appropriate term for these 
sorts of offences when the subjective elements are removed and the bar is lowered to the level where it is. We agree 
to disagree, that is all. 
Mr W.J. JOHNSTON: The point here is that the member’s view is that the tariff should be five years, and our 
view is that the tariff should be 10 years. That is the only difference that we are discussing. As I said to the member 
before, if the member proposes a tariff of more than five years, such as eight years, and that would get speedy 
passage through the upper house, I would agree to it. I have already said that to the member and I repeat the offer. 
All we are arguing about is the appropriate tariff. The member’s view is that the tariff for killing somebody should 
be the same as causing somebody serious harm. I am saying that the tariff for killing somebody should be more 
than the tariff for causing serious harm. I understand the member saying that we agree to disagree. That is what he 
is proposing to disagree about. I am proposing a severe tariff if an employer causes a death and the member is saying 
there should not be a severe tariff for causing a death. I accept that the member for Hillarys has a lower standard 
than I do. I object but I accept that is his position. This clause is exactly what families have asked me for and I have 
responded to them. It is exactly the sort of clause that was asked for by Marie Boland and I have responded to that. 
It is exactly the clause asked for by the Senate inquiry and I am responding to that. 
I make the point to the member. As I keep saying, the ministerial advisory panel was not the consultation process; 
it was part of the consultation process. We published the MAP report. The MAP report said we should take the 
jurisdiction out of the Magistrates Court and put it in the District Court. Not a single submission came to us on 
that topic, but because of advice internally, we chose not to take it out of the Magistrates Court; we decided to 
keep it in. Nobody external to government asked us to do that. Is it not a bit rich for the member to complain about 
the consultation process when the exact same consultation process led us to keep it in the Magistrates Court? He 
cannot have this both ways. As I say, if the Liberal Party wants to have the same penalty for serious harm in the 
workplace as a death in the workplace, the member for Hillarys can vote that way. I will, and I expect every Labor 
member to, vote for a higher tariff for a death over serious harm. If that separates me from the member for Hillarys, 
I am proud. 

Mr P.A. KATSAMBANIS: Mr Speaker — 

The SPEAKER: Member, you do not dominate this debate. The member for Warren–Blackwood has been waiting 
to get up for a while. 

Mr P.A. KATSAMBANIS: I know. I will just finish. 

I take offence at the minister indicating this is about killing somebody. Causing death and killing somebody are 
two completely and utterly different terms and the minister knows that. He used it pejoratively, so I take offence 
at that. The minister has admitted that, essentially, what he is doing with clause 30B is increasing the penalty that 
he brought in. 

Mr W.J. Johnston: Bloody oath. 

Mr P.A. KATSAMBANIS: The minister brought it in and it started operating in October 2018. 
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Mr W.J. Johnston: Absolutely. 

Mr P.A. KATSAMBANIS: It is being increased from five years to 10 years without any prior knowledge or 
consultation with people and their representatives who will be impacted by this. 

Mr W.J. Johnston: That’s not true. 

Mr P.A. KATSAMBANIS: It is. That is what he is doing. I am glad this process has brought this out. He is 
cloaking it in the term of industrial manslaughter. Just over two years ago, we debated it in this place and it did 
not come into effect until October 2018. We significantly increased the penalty for this offence. We are just calling 
it something else. It is exactly the same offence with the same elements. I am not sure whether there have been 
any prosecutions under it since October 2013. I am not sure why the minister chose to double the penalty without 
any consultation. 

It is to be included in the jurisdiction that does not do this. Magistrates Courts do not impose a sentence of up to 
10 years. They might hear some charges that have significant penalties of up to seven years, but they can only 
deliver a sentence of up to three years for either/or offences. Recently, they have inherited the jurisdiction 
around the five-year penalties under occupational health and safety. The minister has doubled the penalty with 
zero consultation with affected stakeholders. He said that he has had all this other broader consultation and other 
people told him to do it. 

Mr W.J. Johnston: Some people told me not to. 

Mr P.A. KATSAMBANIS: Make no mistake: this is not the ordinary crime of industrial manslaughter. The 
minister is trying to have his cake and eat it too. The minister is trying to say to people, “We are going to introduce 
the crime of industrial manslaughter, but do you know what? It is going to be really hard to prove. It is already in 
the Criminal Code; there are hardly ever any prosecutions under it. We are going to put it in the bill. You are going 
to feel good, and then we will sneakily increase the penalties on all those other charges.” Why—what is the 
justification? People are not being given the opportunity to prove that they knew the conduct was likely to cause 
the death of an individual; they are not allowed to run the defence of whether they knew and that they disregarded 
the likelihood. That is the test for industrial manslaughter; that is the government’s test, but it is not allowed to 
apply it in this clause 30B at all. It is removing it from people, saying they are going to cop a maximum of 10 years 
anyway. It is smoke and mirrors, and that is why I find this provision offensive. It is up to stakeholders to make 
their case, and they have not. If there is consultation, and the minister has indicated that he wants the committee 
in the other place to consult, and there is broad agreement by affected stakeholders, including those people who 
are going to be charged under this bill, would they think it is appropriate? We will certainly look at it. I think for 
now all we need to do is expose what this clause does, and I think we have done it. The minister can hide behind 
all sorts of emotive terms, but the fact is that he has picked up an offence for which the penalty was significantly 
increased less than two years ago, and it has been doubled for no apparent reason. 

Mr W.J. JOHNSTON: I cannot let this go. I ask the member to look at the back of the chamber. Regan Ballantine is 
sitting there. The idea that I have not consulted on this is offensive. The member is saying that because Regan Ballantine 
asked me to do this — 

Mr P.A. Katsambanis: Stakeholders. 

Mr W.J. JOHNSTON: Is she not an affected stakeholder? 
Mr P.A. Katsambanis: All of them—not just one. 
Mr W.J. JOHNSTON: What a disgrace! This is the mother of an 18-year-old boy killed at work and the member 
says she is not a stakeholder. 
Several members interjected. 
The SPEAKER: Members! I know it is getting a bit late, but just stick to the bill and no personal insults across 
the chamber. 
Mr W.J. JOHNSTON: I consulted with a wide range of stakeholders, including employers. A number of employer 
groups told me not to introduce industrial manslaughter. If they told me not to do it, surely that means I consulted 
them. I did not get their consent, the member is right, but guess what — 
Mr P.J. Rundle interjected. 
The SPEAKER: Member for Roe! 
Mr W.J. JOHNSTON: — we do not get the consent of drunk drivers before we increase their penalties and we 
do not get the consent of bank robbers before we increase penalties for bank robbery. This is for people who meet 
the criteria of this provision. 
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Several members interjected. 
The SPEAKER: Members! 
Mr W.J. JOHNSTON: This provision will not impact employers unless they had been responsible, they had a duty 
as a person conducting a business, they failed to comply with their duty and the failure caused death. They are the 
only people this will apply to. Guess what? There is a word for those people: they are called criminals. Why would 
I consult with a criminal about the penalty I am going to apply to a criminal? 
Mr P.A. Katsambanis: You are calling the CCI and the MBA criminals. 
The SPEAKER: Members! 
Mr W.J. JOHNSTON: No, I am not. 
Several members interjected. 
The SPEAKER: Members! That is enough. 
Mr W.J. JOHNSTON: Sometimes the nonsense that comes out of the member for Hillarys is extraordinary. Let 
me make it clear: this provision does not apply to the head of the Chamber of Commerce and Industry of 
Western Australia or the head of the Master Builders Association unless they have a health and safety duty as 
a person conducting a business, they have failed to comply with the duty and the failure causes a death. That is the 
only people that this provision applies to. Remember that the provision says “cause”—if a person’s failure has not 
caused the death of an individual, this penalty does not apply. The Crown has to approve every element, so the 
argument that this provision applies to every employer in Western Australia is so mind-bendingly stupid that 
I cannot believe the member suggested it. No-one consults drink-drivers before we increase the penalties, which 
we did in this Parliament. Nobody consults guilty people in setting a penalty. 
Several members interjected. 
The SPEAKER: Members! 
Mr W.J. JOHNSTON: I make the point again: this penalty does not apply to anyone working for the Chamber of 
Commerce and Industry of Western Australia or any of its members unless they commit a crime. Guess what? If 
you are a member of the Chamber of Commerce and Industry and you commit a crime, you are going to be penalised. 
Members: Hear, hear! 
Mr W.J. JOHNSTON: Hear, hear! 
Mr Z.R.F. Kirkup: You can’t hear, hear yourself. 
Mr W.J. JOHNSTON: I bloody well did! 
The SPEAKER: Anything can happen tonight! 
Mr W.J. JOHNSTON: I do not get why I have to get the consent of a party. Yes, I have consulted it. It said, 
“Don’t do this”, and I am doing it. Now the question is very simple: does the Liberal Party stand for higher penalties 
on criminals or lower penalties on criminals? 
Mr D.T. REDMAN: I am just wanting a little bit of clarification. I do not have the legal mind that others have in 
how this applies. 
Several members interjected. 

The SPEAKER: Members! 

Mr D.T. REDMAN: Clause 30B has drawn the most attention from our constituency and people are trying to get 
an understanding of what threshold of proof is needed to get a conviction in different circumstances. 

Ms M.M. Quirk interjected. 

The SPEAKER: Member for Girrawheen! 

Mr D.T. REDMAN: The first question I will ask refers to subparagraph (a), and the minister can nod, or not. It states — 

for an individual, imprisonment for 10 years and a fine of $2 500 000; 

That is a possible penalty and the minister has said that that is the maximum penalty. I am assuming the court can 
issue something less than that. Does it have to be a jail term, or can it be zero—just a fine? 

Mr W.J. JOHNSTON: As I said before, I know the member for Kalgoorlie suggested that we have mandatory 
penalties. We are not introducing mandatory penalties, so it could be zero if the magistrate determines that that is 
the appropriate penalty. It could absolutely be zero. Each case will be judged on its merits and the facts of that 
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case. We are not introducing mandatory penalties, and just because there is a death does not mean that the penalty 
is the maximum. In the example of the Jackson case, which was quoted by the member for Dawesville and the 
member for Girrawheen, the maximum penalty at the time was, I think, $200 000. The penalty applied was 
$38 000, so less than a quarter of the maximum penalty. 

Mr D.T. REDMAN: To use a couple of examples to test the thinking, the minister mentioned before that schools 
fall under a person conducting a business or undertaking, and there are workers in school environments. There 
have been examples in which teachers have had students fighting in front of them. A recent example was down 
Bunbury or Busselton way. If a student were to be seriously hurt and/or killed in that circumstance—I know it is 
unusual—and a teacher there chose not to intervene, could that teacher be convicted of industrial manslaughter 
because they chose not to intervene and they clearly had a duty of care? 

Mr W.J. JOHNSTON: That is a good question. No. We would be much more likely to see that prosecuted as 
a criminal offence, because students fighting is clearly, I would suggest, a criminal matter. The other thing is that 
clause 30B applies only to persons conducting a business or undertaking. 

Mr D.T. Redman: So the school’s not a PCBU? 

Mr W.J. JOHNSTON: No, the teacher is not. The school is a PCBU but not the teacher. I would need to have 
a look, but even the principal would probably not be a PCBU. They might be an officer. It is a bit late at night; I will 
come back to that and tell the member later. However, clearly, the teacher is not going to be covered. This is solely 
for PCBUs. That is the great thing about this legislation. It more broadly defines PCBUs than the old legislation 
did and because the term “employee” is being removed and “worker” is being inserted, the relationships are much 
clearer. However, in the circumstances that the member highlighted, no.  

Mr D.T. REDMAN: I will use another example. I assume that when someone dies in a workplace, it just about 
automatically triggers consideration of a provision such as this, because there would have to be some sort of inquiry 
and they are the sorts of issues that are there. In most cases, workplaces have some sort of duty of care. Then there 
is responsibility to prove whether that duty has been settled. I assume that if there is nothing obvious, such as an 
open meter box with live wires or a banana skin on the floor that someone could have slipped on, and the employee 
does something, accidents happen, and it comes down to a question of training. Can the training be used as a case 
to support a prosecution if there is a lack of training of an employee, and that lack of training could well be linked 
to the cause of an accident that has led to someone’s death?  

Mr W.J. JOHNSTON: Every case is going to be different. Clearly, there will be an investigation. That is one reason 
we are asking the police to get involved, because, as the member says, cases can be much more complicated than 
they appear to be on the surface. I was trying to clarify whether prosecution action had concluded in a particular 
case, but I am not going to use that example because I am not sure where it is in the process. But let us assume 
a piece of mechanical equipment kills a worker. The question is not what caused the death, because that is obvious 
but, rather, what the circumstance is that led to the death. That is an example. If there are 17 deaths a year, the death 
is clear; the investigation will look at what series of events led to those deaths.  

Mr D.T. Redman: So a lack of training could be used as an argument?  

Mr W.J. JOHNSTON: Certainly, as it could today under the existing legislation; that is not a new element. 
Indeed, I will indulge the member with an old story from when I was a union official. I went into a workplace in 
a steel warehouse. It was a brand-new warehouse that had been amalgamated from two. The guys in the warehouse 
kept saying that they did not have any cleats. What they were going on about was that in the old warehouse there 
used to be cleats in the corner of the racking, which meant that the steel plates did not stand upright; they would 
stand past the vertical, which meant they would not just fall down randomly. There are all sorts of systems at work 
that we could go into to establish what causes an incident. The entire chain, not just the death itself, needs to be 
investigated. As I say, I have sat with families and told them—they had already been told by the commissioner, 
but I also had to speak to them—that there will be no prosecution. That is very difficult. But if there is a failure to 
obtain evidence, then there is no cause for action.  
Every case is different. The Crown has to prove the case beyond reasonable doubt. It has to prove all these elements 
and then the magistrate gets to decide whether or not they are guilty. If they are not guilty of this offence, the 
magistrate can look at the other alternatives; and even if they are guilty, the magistrate then has discretion to decide 
what the penalty will be. They can impose a shorter prison sentence or impose a monetary fine; they have a range 
of choices. But that will happen after a long process.  
Remember, one of the changes we are making is to try to shorten that process. At the moment I think three years is 
available for prosecution. We are bringing that down to two. That is good for everybody because it makes for a faster 
decision. Employers have written to me to complain about WorkSafe taking too long to come to a conclusion, and plenty 
of families have raised the length of time it takes for them to come to a conclusion. We are trying to improve everything.  
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Mr D.T. REDMAN: The other example I used in my contribution to the second reading debate was strata 
companies and strata groups, and whether the provisions of this will extend to unit holders.  
Mr W.J. Johnston: No.  
Mr D.T. REDMAN: It does not? Yet they are still engaged in the business of employing people to do work in the strata.  
Mr W.J. Johnston: But the strata company would be doing that.  
Mr D.T. REDMAN: That would be the company, so there is that separation. 
Dr D.J. HONEY: The concern about consultation is not that the minister did not consult with industry generally 
but that in introducing this particular offence, he did not consult with industry and allow it to make comment. I do 
not wish to revisit that and I do not wish to revisit the minister’s discussion about that. I think he has explained his 
position very carefully. My concern with this clause is that we are going from a position of wilful neglect, if you 
like, in clause 30A, under which there has to be conscious neglect that leads to a person’s death. I have been 
involved in a large number of safety investigations. I worked in an industrial environment for 24 years of my career 
and under clause 30B, any death would lead to a prosecution and jailing, with the reason being that there will be 
a dramatic change and reduction in the requirements for a charge to be successful. Clause 30B(1)(a) states that 
a person has a duty conducting a business and “the person fails to comply with that duty”. It could be a duty that 
they are utterly and totally unaware of, but the only test is that they failed to comply with a duty—that is what is 
written in the legislation—and that leads to the death of an individual. 
My concern is that we are going from what I said is an appropriately high threshold in clause 30A, and that is when 
someone is wilful. These are the examples that were given to us in this debate during the contribution of members of 
this house. We were given examples of egregious cases in which people who are responsible were wilful in ignoring the 
potential for someone to die and, as I have said, I accepted the arguments that, in those cases, there should be a significant 
penalty. But clause 30B goes to almost another extreme altogether and, as I said, we will end up with, dare I say it, 
almost a tribal response in that if someone dies, someone will be punished. As I have said before, other members have 
industrial experience and they know that the difference between a death and a serious injury is purely a matter of chance 
in many cases. In many cases, what was a serious injury could have been a death and what was a death could have been 
a serious injury just through the vagaries of probability. My concern with clause 30B—I am sure it is also the industry 
groups’ concern—is that the standard of proof becomes so low that a penalty will be applied. The minister said before 
that there is a significant reduction in the penalty but, gosh, we are not talking about a minor penalty for this; we are 
talking about imprisonment for up to 10 years, a fine of $2.5 million or a fine of $5 million for a body corporate. They 
are extreme penalties. In any other criminal matter, they are regarded as extreme penalties. These are not simple 
penalties; they are extreme penalties. We are going from what the minister said is one extreme in which there will be no 
prosecutions. I cannot see how under clause 30B, there will not be a prosecution. I have been involved in investigations 
that go through causation and the five whys. There will always be something; there always is, because there is always 
a reason why someone dies, but is that culpable to the point that a person goes to jail for 10 years or has to pay a personal 
fine of $2.5 million, which would destroy not only small business owners at a personal level, but also their business. 
None of that matches the egregious circumstances that people have used in debate here about wilful neglect. That is 
a concern. I am not sure whether the minister can give an answer. I am not satisfied with that transition to such an extreme 
consequence when the burden of proof is so low. I do not want to delay the house—it is late at night—but I draw the 
member’s attention to the provisions of clause 31. They are the same and the member is not objecting to them. 
Dr D.J. Honey: I’m not there yet. 
Mr W.J. JOHNSTON: No. The Liberal Party said that it was voting for that. Members opposite cannot have this 
both ways. The only difference between clauses 30B and 31 is that one is about a death and one is about a serious 
injury. The elements of the offence are otherwise the same; the only difference is the tariff. The provisions in 
clause 30B are already in the act in the level 3 offences. 
Dr D.J. Honey interjected. 

Mr W.J. JOHNSTON: No. Please understand the difference between the tariff, which we are increasing 
unapologetically, and the causation. Whatever is illegal today under the 1984 act will be illegal under the Work Health 
and Safety Act, if it becomes an act. The causation is the same. The difference is the penalty. I accept that the 
Liberal Party does not want to increase the penalty on these criminals. I get that. We are talking only about criminals. 
We are not talking about small business people or chief executive officers. We are talking about people who have 
met the criminal offence that we are providing for here—those people who are guilty of a crime.  

Let us debate the penalty. I say it should be 10 years’ imprisonment and the member for Hillarys says it should be 
five years’ imprisonment. If we want to make it eight years, I am not going to object. But let us not have a debate 
about erroneous matters. The member for Cottesloe’s argument in his contribution was 100 per cent wrong. There 
will have to be the same sorts of causation as under the existing act. Many workplace deaths are like the Hanssen 
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case in East Perth. That did not lead to a prosecution. It is the case that was referred to by the member for 
Girrawheen, in which the German backpacker fell down the lift well. That did not lead to a prosecution, for a range 
of reasons. The idea that everybody will automatically be guilty—that is the argument the member for Riverton 
made yesterday—is just incorrect. There is no way that I can argue about it because it is 100 per cent wrong. 
Members opposite just have to accept that we are not debating the causation and whether that will lead to a conviction, 
because there is no change to that. We are arguing only about the penalty. I accept that the opposition does not 
want 10 years’ imprisonment for criminals. I do. 

Mr P.J. RUNDLE: I just want to put a couple of things on the record. The Chamber of Commerce and Industry 
of Western Australia was on ABC news tonight saying that this will have serious implications for small businesses. 
I want to repeat a couple of the minister’s statements from tonight. “We wouldn’t have got the outcome we were 
looking for” is one. The other is, “I’ve consulted those groups that have said, “Don’t do it”, but I’m doing it anyway.” 
We have heard those sorts of statements. On clause 30B, the theme that runs through every conversation with every 
group that I have spoken to is that the government has not consulted properly, there are elements that do not tie in 
with national legislation and they are not in agreement with clause 30B. I still worry about unintended consequences. 
I still worry about the example of a farmer who has all the safety procedures in place, but a moment of stupidity 
or lack of attention by his partner or an employee can lead to 10 years in jail or a $2.5 million fine, which will wipe 
out their business and their lives. I do not like the approach that the minister has been putting out there tonight: 
“I have consulted and I’m doing whatever I like. I’m not going to take any notice. I’m pressing on until I get the 
outcome I am looking for.” I want to put that on the record. I think there are weaknesses and I am concerned. 

Mr W.J. JOHNSTON: I thank the member very much for his contribution. Let me make it clear: in the provision 
in clause 30B, the change is not in the causation. The law today already applies to the member’s farm. That is not 
changing. What is changing is the penalty. It is not correct and it is just wrong to say that someone could go to jail 
because of the behaviour of someone else. That is not correct. That is wrong. I understand that the Chamber of 
Commerce and Industry has gone on television and elsewhere and said things that are simply stupid and wrong. 
I understand that. I understand that this is causing nervousness amongst the farming industry. I get that. 

Ms M.M. Quirk interjected. 

The SPEAKER: Member for Girrawheen! 

Mr W.J. JOHNSTON: But I make the point that it is not actually changing the elements of the offence. Section 19A 
of the Occupational Safety and Health Act, which is the current legislation, specifies — 

(1) If an employer contravenes section 19(1) in circumstances of gross negligence, the employer 
commits an offence and is liable to a level 4 penalty. 

(2) If — 

(a) an employer — 

(i) contravenes section 19(1); and 

(ii) by the contravention causes the death of, or serious harm to, an employee; 

  and 

(b) subsection (1) does not apply, — 

That is, the gross negligence — 

the employer commits an offence and is liable to a level 3 penalty. 

That is the law today. This provision would not change the obligations of an employer today. The argument that 
has been put to the member is fallacious. I accept that people are putting it to him. I do not know the motivation 
of those people, but they are still wrong. The question is: what penalty do we want to put on a crime? 

Several members interjected. 

The SPEAKER: Members! 

Mr W.J. JOHNSTON: The crime is that the person has a health and safety duty as a person conducting a business, 
the person fails to comply with that duty and that failure causes a death—not that their employee failed their duty, 
but that they failed their duty. This argument that “my shearing contractor did something wrong and I’m guilty” 
is simply not correct. I accept that people say that it is correct, but that does not make it correct. It is wrong. As 
I say, we are not debating whether criminals should be held to account. If someone is guilty of this crime, what 
should the penalty be? I am saying 10 years; the member for Hillarys says five years. I have suggested that if 
somebody wants to come up with an amendment of maybe eight years, I would accept that, because I would like 
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to see this legislation go through. I am not so arrogant that I do not want to accept change. I have invited members 
to put forward amendments if they think there is a deficiency in the words in the bill, and I have said that the bill 
is going to go to a committee. Let me make it clear: there is no consultation that would have led the Chamber of 
Commerce and Industry to agree to this bill, because it has a policy position opposed to manslaughter. It is the same 
as if I went and consulted with Christy Cain from the Maritime Union of Australia—he would say, “Kill a worker, 
go to jail”, because that is his policy position. It was not the union movement that convinced me to introduce this 
provision; it was Regan Ballantine and the other families. I have said that here in the chamber on a number of 
occasions. I consulted with many people. Many people representing organisations said, “Don’t do this.” Other 
people such as Regan said, “Do this.” The Boland and Senate inquiries said to do this. It is not that complicated. 
I am disappointed that we have to argue about things that are not involved in the bill. It is a simple question: what do 
members think the penalty should be?  

Mrs A.K. HAYDEN: First of all, I want to say I am glad that through this process we have worked out there is no 
reversal of proof. In my speech, I said that that was one of my biggest issues. That is why consideration in detail 
is so important. I am relieved to hear that a reversal is not effected in clause 30B. I will talk about the scenario 
involving farmers who are business owners—two partners in a business: say a partner stays in the office and the other 
partner goes out with an employee to do a job but they both die at work, or on the job. The investigation shows 
that the partner at the workplace did not abide by all the necessary rules and regulations and the deaths were a result 
of that. Does that pass on to the existing partner left behind? That is what I am worried about and want to find out. 
I refer to two partners in a business; both are not on site. Say it is a husband-and-wife team. The husband is out doing 
something and the wife is doing the bookkeeping. If the employee and the business owner die, is the remaining 
partner held to account? 

Mr W.J. JOHNSTON: What I would suggest the member do is read the words in front of her. Clause 30B(1) 
states — 

A person commits an offence if — 

(a) the person has a health and safety duty as a person conducting a business or undertaking; and 

(b) the person fails to comply with that duty; and 

(c) the failure causes the death of an individual. 

In the description the member gave me, there was no failure by the other person, so how could they be convicted 
if they have not failed their obligation? 

Mrs A.K. HAYDEN: I am asking the minister because he has also said that the officer in charge holds responsibility. 
In the school case, it was not the teacher; it was the person at the top. Are not two partners in a business both at 
the top? 

Mr W.J. Johnston: There has to be a failure. 

Mrs A.K. HAYDEN: What I am asking is: does it not continue over to the other business owner or does a failure stop — 

Mr W.J. Johnston interjected. 

Mrs A.K. HAYDEN: This is a genuine question. If the minister can answer it — 

Ms A. Sanderson: He has answered it! 

The SPEAKER: Members! 

Mrs A.K. HAYDEN: If the minister can answer it — 

Mr W.J. Johnston interjected. 

Mrs A.K. HAYDEN: — and allay concerns, I will be very pleased and so will a lot of businesspeople. I am asking 
about a husband-and-wife business. 

Mr W.J. Johnston: I heard the question the first time! 

Mrs A.K. HAYDEN: The husband goes out with the employee, they both die on the job, the investigation takes 
place and they say the husband was at fault—does that transfer back to the other business owner — 

Mr W.J. Johnston: No. 

Mrs A.K. HAYDEN: — because they are still responsible employers? That is what I want on the record. If the 
answer is no, lovely, but please put it on the record so businesspeople can understand and know that this legislation 
will not put them at risk. 
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Mr W.J. JOHNSTON: That is the same question the member asked a moment ago. I will give the same answer. 
The answer is: read the clause. I will just point out that clause 30B(1)(b) states — 

the person fails to comply with that duty; 
How can we prosecute a person other than the one who failed? The member said she is really pleased that there is 
no reverse onus of proof. 
Mrs A.K. Hayden: Yes. 
Mr W.J. JOHNSTON: There was never a reverse onus of proof. 
Mrs A.K. Hayden: I said I was pleased to learn that there was not. 
Mr W.J. JOHNSTON: But the point is that the member said she was pleased to learn there was not, but who told 
her there was? Whomever told the member there was did not know what they were talking about! Don’t listen to 
them anymore because their advice is not worth listening to. The whole point here is that the member makes up, 
like the reverse onus of proof, a false argument and then delays us in dealing with this. As I say, the only way to 
bring a prosecution, just like today, is if the prosecution can prove the elements of the offence. Can the member 
explain to me how the wife was responsible for the husband’s behaviour; if she is not, she has not failed to comply 
with that duty. It is pretty straightforward.  
Mrs A.K. HAYDEN: I want to put on the record that we do not make this stuff up. The minister can scoff all he likes 
but these are real concerns in the industry. I was not going to go back over the consultation because everyone has 
done that, to a certain extent. However, the fact that the minister said, “If you read this, you would know”, shows 
that he did not consult after he put these two clauses in the bill. That is the issue. Industries out there are worried 
because the government did not consult with them. If the minister does not think that is accurate, I would like to 
know, because we could then find out from the many organisations and stakeholders—it is not just one organisation—
who have stated exactly the same thing to numerous members that the last time they talked to the minister in 
2018, there was no discussion whatsoever about introducing industrial manslaughter in the legislation after the 
44 recommendations came out of the ministerial advisory panel. On 3 October, when the government brought in 
the new legislation, the stakeholders said there was no discussion of industrial manslaughter. On 19 August, the 
Premier announced after the Labor conference that he would introduce industrial manslaughter. That was the first 
time that industry stakeholders heard about it after all those months of consultation. They then put out a media 
release and wrote to the minister’s office asking to talk to him about it but the minister did not meet with them. 
The minister is wondering why people are confused and why there is fear out there. It is because the government 
did not consult about putting these two clauses in the legislation. That is why there is confusion. We are going to 
ask these questions. They are not made up or dumb or stupid. People out there in the community are really worried. 
If the minister has the right answers, give them to us and make them feel safe. That is all we are asking. Do not sit 
there and tell us that we are all dumb and silly and that every stakeholder who does not think that this is good is 
a criminal. As a minister, that is shameful. 
Mr W.J. JOHNSTON: The Leader of the House told me to not get up but I have to respond. I never said that the 
stakeholders are criminals. I said that to be impacted by the provisions in the bill someone would have to be 
a criminal because the only people who will ever be convicted under this legislation — 
Mrs A.K. Hayden: You said if you oppose it, you’re a criminal. 
Mr W.J. JOHNSTON: No, I never said that. That is just not true. This is the problem. We play the game differently 
down here. This is not the B-team. What I said was that the anybody who told the member that this was a reverse 
onus of proof gave dumb advice. The member should never again listen to anybody who said that to her because 
they are dumb. The member reckons I explained to her that this was not the reverse onus of proof and that that 
made her feel good. No-one with any understanding of the legislation after reading it would have told the member 
that this was reverse onus of proof—nobody. Therefore, anyone who told the member that did not know what they 
were talking about. The member agrees with us because she says that she is satisfied that there is no reverse onus 
of proof. The member referred to all the stakeholders but she is referring only to the Master Builders Association. 
Mrs A.K. Hayden: No, I am not. 
Mr W.J. JOHNSTON: The member referred to a letter. The only letter she has in her hand is from the Master Builders 
Association. Let me make it clear: that arrived more than a month after the Premier made the announcement and 
it arrived when I was overseas selling our future battery industry. There is a reason that I did not reply immediately. 
Does the member remember what we were doing at the time that I sent the reply? We were dealing with the 
Voluntary Assisted Dying Bill. Do not rabbit on about things that you do not understand. Let me make it clear that 
the only thing we are debating is what the penalties should be. I accept that the Liberal Party thinks that the penalty 
for a crime should be less than what the Labor is saying.  
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Mrs A.K. HAYDEN: The minister did not answer my question. I asked the minister: after the Premier’s announcement 
on 24 August 2019, which was the first time any stakeholders heard about the government introducing industrial 
manslaughter, did the minister consult with any industry stakeholders? 

Mr W.J. Johnston: Yes. 

Mrs A.K. Hayden: Sorry, Mr Speaker. 

The SPEAKER: Are we taking straws here—who is going next? Member for Darling Range. 

Mrs A.K. HAYDEN: That is a yes. Can I ask the minister — 

Several members interjected. 

Mr D.A. TEMPLEMAN: Point of order, Mr Speaker. I think the speaker is not appropriate now. 

The SPEAKER: Member for Cottesloe. 

Dr D.J. HONEY: Just to be clear, when the minister made the point earlier that clause 30B is really just a repeat, 
if you like a duplication, of previous provisions and penalties but with a higher penalty applied, I think the minister 
referred to section 19 of the act and said that this test was gross negligence. Was the minister using shorthand in 
saying that or are the elements in fact exactly the same as the elements in clause 30B(1)(a) to (c)? 

Mr W.J. JOHNSTON: Member, what I said — 

Mrs A.K. Hayden interjected. 

Dr D.J. Honey: It’s a genuine question. 

Mr W.J. JOHNSTON: Yes, and I am trying to answer it, but, unfortunately, the member for Darling Range is 
still nattering on. 

I said that it is the breaches under section 19(1) of the act; this is a current provision. Subclause (1) is when there 
is gross negligence and subclause (2) is when there is no gross negligence. The point I made, and I make again, is 
that of course a person can be prosecuted for causing death when there is not gross negligence. We all accept that. 
We accept it in motor vehicle accidents and a whole range of other areas of responsibility. Of course, we are 
modernising the provision. The provision is not lifted out of the former act; it is a modernised provision. Where did 
I get the words for that modernising? It comes straight out of clause 31. The difference between clauses 31 and 30B 
is that clause 31(1) is for when a PCBU does something that leads to serious harm and clause 30B(1) is when it 
causes death. At the moment, the penalties are the same. We are going to separate them and increase them. I want 
to make it absolutely clear that there is currently a negligence provision and a non-negligence provision, and that 
will continue. 

Mrs A.K. HAYDEN: Seeing that the minister did not stand answer my last question — 

Mr W.J. Johnston: I answered by interjection. 

Mrs A.K. HAYDEN: But I was not allowed to get that answer and then stand up. Because the minister did not stand 
to answer, I want to put on the record that he said yes to consulting after the media release of August 2019. Can 
the minister tell me who he consulted with and how? 

Mr W.J. JOHNSTON: Yes. 

Mrs A.K. HAYDEN: Will the minister tell me and Hansard for the record who he consulted with and how? 

Mr W.J. JOHNSTON: We had a range of conversations with a range of stakeholders. Just as an example, I had 
my personal staff and the department brief the Chamber of Minerals and Energy. I am using the Chamber of 
Minerals and Energy as an example, but I could give others. I kept in regular conversation with the leadership of 
the Chamber of Minerals and Energy until the legislation was introduced. That is one example; there is a range of 
stakeholders. A number of stakeholders contacted us through correspondence and we replied to them through 
correspondence. Others made time to come and see me, but because we were both busy, sometimes we could not 
meet. I think the Chamber of Commerce and Industry of Western Australia asked me for a meeting before the 
announcement, but for some reason it was not able to agree on a time in my diary. 

There was a whole range of stakeholders. In fact, we also had a meeting with Farmsafe. I had meetings with dozens 
of employers over that period of time. Of course, let us not forget that I introduced the bill at the end of last year. 
That is a pretty dramatic way to consult, because everybody sees exactly what we are introducing. A range of parties 
have made comment, both directly during meetings with me, and in correspondence, and also through the media. 
I am aware—this is not a criticism—that many stakeholders have been consulting with the Liberal opposition and 
the National Party and, indeed, with crossbench members in the other place. 
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I also made a decision and wrote to the chair of the upper house committee, Hon Michael Mischin, inviting him 
to take the bill. Therefore, the idea that there has not been consultation is rubbish. 

Mr D.T. REDMAN: I want to ask a question about something that has been bothering me a bit. It is about the 
circumstance in which a couple own a business. The couple is presumably in a formal partnership in that business. 
That business owns a vehicle, and the vehicle has some dodgy brakes that they know about—they know about 
a circumstance that could well be a risk. I used an example in my second reading contribution that would be close 
to this. One partner has a crash in that vehicle on the farm and is killed. The investigation shows that the vehicle has 
dodgy brakes, and that there was awareness of that. Is it possible that the partner, being a party to the partnership, 
has a level of culpability to the occupational health and safety circumstances on that property and might be 
prosecuted under these laws and potentially go to jail? 

Mr W.J. JOHNSTON: Firstly, the surviving partner would need to meet the test. Remember, it states, “the person 
fails to comply with the duty.” That is quite a high standard. The other thing is the public interest test in the 
prosecution system. The chances of prosecuting the surviving partner for the on-farm death of their husband or 
wife are very, very remote. I remind the member of the case just outside Esperance in the early 2000s that always 
sticks in my mind of a family whose three kids were killed in what I think was a wheat bin. Even though the 
WorkSafe commissioner at the time believed that the elements of the offence were likely to be proved, there was 
no prosecution, because two of the three kids were the father’s kids. Clearly, as is the case under the existing 
legislation, public interest is applied to these things. We first need to have elements of the crime, but we also need 
to have the public interest. 

Clause put and passed. 

Clauses 31 to 68 put and passed. 
Debate adjourned, on motion by Mr D.A. Templeman (Leader of the House.) 

House adjourned at 11.04 pm 
__________ 
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